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THIS ISSUE 


RoserT H. SKILTON* 


During the year 1955-56 Professor Spencer Kimball was at our 
Law School, doing research in the area of the development of in- 
surance laws and practice in Wisconsin. Anticipating a contribu- 
tion from him and from students working under him, the present 
Editor-in-Chief conceived the idea of devoting an entire issue of 
the Review to the subject of insurance. He has asked me to write 
some introductory remarks about the resulting issue. 

This issue of the Wisconsin Law Review, while concerned with 
the general subject of insurance, does not profess to be organized 
as a symposium. It seems to me that a symposium on insurance 
would have to be concerned with some fragment of the whole, for 
example, group insurance. While this issue does not attempt to 
concentrate on a fragment of the whole, nor to give a representative 
selection of the whole field, it should be of general interest to 
members of the bar concerned with insurance problems (and who 
is not?). 

Professor Kimball gives us some idea of the changing aspects 
of insurance law and litigation in his article (a chapter from a 
larger study) on the role of the Supreme Court of Wisconsin. In- 
surance is a dynamic subject, altering and growing with the chang- 
ing mores and needs of a civilization based on free enterprise. The 
friction sparks of litigation frequently indicate the speed and direc- 
tion of the motion of the insurance business, and challenge courts 
and legislators, as well as insurers, to apply proper lubricants to 
make results smoother and more efficient. 

In this article a hundred years of litigation involving over one 
thousand decisions are on parade, seen through the eyes of one 
who seeks their institutional significance, the function of adjudi- 
cation in insurance law and practice. This article has body; it is 
not disembodied legal history. 

As long as the court sits it will play a large role in forwarding 
the proper conduct of the insurance industry, no matter how inter- 
ventionist legislatures and administrators may be, no matter how 
explicitly the insurers may seek to define the protections they sell. 

Frequently professing merely to “interpret” the expressions of 





*Professor of Law, University of Wisconsin 
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the parties’ “intention,” it should not, in contracts of adhesion like 
insurance, always mask and disguise its just power to strike down 
conditions whose operation would result in unconscionable for- 
feiture, (RESTATEMENT, CONTRACTs § 302 (1943)). Nor should it 
lean upon formal distinctions like “coverage” versus “warranty” 
im cases where substance is not behind form. 

Nevertheless, in a field so charged with the public interest, a 
large measure of proper legislative activity should be conceded. 
At the present time most insurance statutory regulation is at the 
state level, and, as in Wisconsin, enacted at various times. Inevita- 
bly the utility and present value of such laws wears out. In order 
to remain compatible with the ultimate goals of efficiency and 
fairness the insurance laws of a state must be subject to a contin- 
uous process of review. Periodically the time comes for a major 
redrafting of insurance legislation. It may be that the time has 
arrived in Wisconsin. 

Professor Richard Heins, an associate professor of insurance at 
this University, examines the important development of multiple 
line insurance and shows us how the growing use of this insurance 
is testing many of the provisions and premises of existing statutory 
law in Wisconsin. I believe that his test study of multiple line 
coverage versus our insurance laws shows by example that a total 
review of our insurance laws is in order. 

The issue includes two articles on the subject of conflict of laws. 
Major attention is paid to choice-of-law problems in the automo- 
bile liability insurance field. Norman E. Risjord, one of our 
alumni with long experience in liability insurance law and prac- 
tice, describes many liability insurance decisions involving conflicts 
of laws. We learn that the problems may be various; quite a few 
of the cases described deal with interspousal tort liability, in which 
the law of the state of the policy has been frequently held deter- 
minative; other decisions involve the application of the direct 
action statutes of Louisiana and Wisconsin. 

The ambulatory (no pun intended) nature of the subject matter 
of the automobile liability policy inevitably generates conflict of 
laws situations. Mr. Risjord analyses the decisions with a view to 
determining in each case whether the court chose (1) the law 
of the forum, (2) the law of the place of the contract (this could 
be subdivided: e.g. place of delivery), (3) the law of the place of 
the tort, or some other reference, in determining the insurer’s lia- 
bility, including subjection to a direct action statute. 

In a preponderance of cases, Mr. Risjord seems to find the court 
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apply lex locci contractus. He particularly challenges the right and 
power of the state of the tort to create an ambulatory direct cause 
of action against an insurer despite its no action clause, to enable 
the injured party to sue the insurer directly in some other state 
where process may be obtained—a jurisdiction perhaps chosen be- 
cause jury verdicts there run high. 

A related work, written from a different point of view, is Pro- 
fessor MacDonald's article on the possibilities of extending a state’s 
direct action statutes to provide for direct action against automo- 
bile liability insurers for tort claims arising in the state, regardless 
of the place of issuance, acceptance or delivery of the policy, or 
the presence of a “no-action” clause in the policy, valid in the state 
where written. He contends that the fact that the insurer is not 
available for service in the state in which the accident occurred 
should not prevent a direct action against it, if adequate provision 
for substitute service is made. Further, that the right of direct 
action is a substantive right which will permit direct action against 
the insurer in any state in which it can be served, unless direct 
action is found to be contrary to the public policy of that forum. 

The MacDonald article is primarily a study in constitutional 
law. Suppose that Wisconsin, where a tort has been committed, 
clearly asserts power to subject an insurer of the tortfeasor to a 
direct action, where the policy was issued outside the state. Does 
Wisconsin have sufficient interest constitutionally to do so? Pro- 
fessor MacDonald’s theory is that it does. His article is not con- 
cerned primarily with existing statutory exercise of state will— 
which may assert less power over the subject than maximum con- 
stitutional power—nor with what law a court will apply, absent 
clear legislative expression. If his conclusions are correct, it seems 
that clear legislation could provide for jurisdiction over foreign 
insurers in many kinds of situations. 

If the Risjord and MacDonald articles are not always cheek-to- 
jowl, that would not be surprising. Conflicts of laws concepts are 
in flux. Decisions like Watson v. Employers Liability Assurance 
Corporation, Ltd. and Lumberman’s Mutual Casualty Company v. 
Ebert must be evaluated. 

I like the specificity of the two articles on conflict of laws in 
the insurance field. I do not think that broad generalizations on 
conflicts rules of law in the insurance area are very meaningful. 
There are many kinds of life, fire, marine and casualty policies, 
and many situations may arise under each kind. In various situa- 
tions the law of the state of formation of the insurance policy may 
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have to yield to the law of another state having a greater interest, 
even though in an extreme case the insurance policy, written in 
conformity with the law of the state of formation, is modified by 
the other state law. But what are these situations, and how far 
should we go? Suppose we concede to Professor MacDonald that 
the state where a tort is committed has the power to impose direct 
action upon an insurer under a policy issued elsewhere, regardless 
of its “‘no action” clause. Concede, for the sake of argument, that 
a substantive policy provision is changed. It does not follow that 
the state of the tort could modify all terms in the policy with re- 
spect to all insureds and insurers—to take an extreme case, the 
limit of liability. Somewhere along the line the tort state may 
surpass the maximum reach of its legitimate interest, and the law 
of the state of the contract would take over. Specificity is in order. 

Another article, by counsel for a leading casualty insurer in this 
state, describes notable recent decisions of the Wisconsin Court in 
the field of automobile liability insurance. Some day we may have 
a full-fledged system of compulsory automobile insurance, with 
compulsory minimum terms, and the injured party may be placed 
in a full third party beneficiary status. Meanwhile, as in most 
states, we are muddling along the middle of the road. In exam- 
ining decisions on policy questions, cases must be scanned with 
precise policy language in mind. Fortunately, an industry-adopted 
standard form of automobile liability policy is prevalently, al- 
though not invariably, used in Wisconsin. Case law, consequently, 
does not totally fragmentize into the law of the particular contract. 
The case law presentation of this article is therefore quite signifi- 
cant, despite the fact that occasionally non-standard terms may be 
involved in the study (e.g., exclusion of the named insured.) This 
study is a necessary supplement to a well-rounded view of auto- 
mobile accident law in Wisconsin—the negligence aspect of which 
is a frequent subject of the Spring Program presented by the 
University of Wisconsin Law School. 

The three student notes, dealing with various phases of insurance 
risk limitations, were prepared under the aegis of Professor Kim- 
ball. Insurers attempt to limit their liability by various provisions 
in their policies, sometimes called limitations on coverage, exclu- 
sions, exceptions and excepted causes, representations, warranties, 
and conditions other than warranties. Functionally, the same 
kind of qualifications may be written in any one of several ways, 
for example, either as an exclusion or as a promissory warranty, 
or as a condition not in the language of warranty. It seems that 
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in Wisconsin an operative breach of warranty must be such as 
to increase the risk or contribute to the loss (absent fraud) and 
that a condition other than a warranty in an insurance policy must 
be only “substantially” complied with. But what result if the 
particular clause is worded as an exclusion or limitation on cover- 
age, and the court accepts the insurer’s language? These and other 
problems are suggested by the student notes. In coming to conclu- 
sions on these issues we should seek to extend our knowledge of 
the going ways of the industry and of the people dealing with the 
industry as applicants or policyholders. 








The Role of the Court in the 
Development of Insurance Law 
SPENCER L. KIMBALL* 


The court, the legislature, and the insurance commissioner have 
all contributed to the development of insurance law. Taking the 
subject as a whole, the focal point for law-making has been the 
legislature, but in some aspects the court has been dominant. This 
essay will examine quantitatively and qualitatively the relative 
importance of the Wisconsin Supreme Court in the development 
of various parts of insurance law, and interpret the findings. 
Though this is a case study in the law of a single jurisdiction, most 
of the generalizations it makes are probably of equal validity in 
other states. 

The analysis is a functional one. The point of departure is the 
economic and social role of the insurance business, as a reflection 
of pervasive demands and attitudes in society. The law is consid- 
ered as an instrument to aid the performance of that role. The 
cases have been classified and studied, not primarily in terms of 
legal doctrine, but in terms of the fulfillment by the insurance 
enterprise of its function in society. Ideally, for such a study, trial 
court cases should be examined, or at least sampled. For the trial 
court as well as the appellate court, contributes in its practices to 
fulfillment or frustration of the function of the enterprise. But 
to sample the state trial court cases would be prohibitively diffi- 
cult and expensive; thus the raw materials for the present study 
are the reported appellate court opinions. By the end of 1955, the 
Wisconsin Supreme Court had decided nearly 1400 insurance cases 
and federal courts also had rendered opinions in nearly 100 
insurance cases arising in Wisconsin. All these were examined. 
These opinions heavily emphasized legal doctrine. The traditional 
solution of controversy in doctrinal terms obscures, but does not 
entirely conceal, the underlying attitudes which are the real 





* Professor of Law, University of Michigan; B.S. 1940, University of 
Arizona; B.C.L. 1949, Oxford University; Member Utah Bar. The research 
for this essay was done at the University of Wisconsin under a Rockefeller 
Foundation grant. Special appreciation is due to Professor Willard Hurst 
for the helpful insights provided by his pioneer work in American legal 


history. 
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grounds for decision. It is the latter that this essay seeks to uncover. 


GENERAL CHARACTERISTICS OF THE FLOW OF 
INSURANCE LITIGATION 


The most striking characteristic of the flow of insurance litiga- 
tion—at least at the appellate level—is its failure to keep pace 
with the rapid expansion of the insurance enterprise. Figure 1, 
p. 562, which plots the number of reported Wisconsin insurance 
cases as a function of time, shows a gradual long-term increase in 
the number of cases from the beginning of insurance litigation in 
the state in 1854 until 1936. From 1936 until 1947 the trend was 
sharply downward, though the upward movement was resumed in 
1948, at least temporarily. 

However, the long-term increase in the number of cases decided 
cn appeal is misleading. During the period in question the volume 
of insurance business constantly increased at a rapid rate. More- 
over, in the century during which the Wisconsin court has dealt 
with insurance matters, there has been a constantly increasing list 
of lines of insurance represented in insurance litigation. Not only 
does this mean that the decided cases represent a much more exten- 
sive area of economic activity, but more significant, the newer lines 
of insurance have special problems of their own, leading to a 
flurry of litigation during the early history of each new line of 
insurance. 

The normal pattern of development of insurance litigation may 
be seen better if the qualitative expansion of the business is dis- 
counted by treating separately each line of insurance,' and if the 
quantitative growth of the business is minimized as a factor by 
plotting cases per million dollars of insurance premiums as a func- 
tion of time.2 Too many adventitious factors affect the quan- 
tity of insurance litigation, and the sample is too limited, to 
describe with confidence a “normal” curve for the flow of insurance 
litigation in a particular line of insurance, but some general char- 





* Figure 2, p. 562 shows the annual flow of fire insurance cases; Figure 3, 
p. 562 shows the annual flow of automobile liability insurance cases. 

* Figure 4, p. 562 shows the annual flow of fire insurance cases per mil- 
lion dollars of insurance premiums; Figure 5, p. 562 shows it for automobile 
liability insurance. The premium data for the years 1921-1955 were obtained 
from the annual reports of the Wisconsin Insurance Commissioner; the data 
prior to 1921 was not available, and for fire insurance a straight-line develop- 
ment from an assumed beginning date of 1850 was postulated. Though this 
introduces inaccuracy into the graph, it certainly does not seriously distort it 
for the limited use here made of it. An additional inaccuracy is introduced by 
the variations in the value of money over the term of the graph, but no 
conclusions would be altered by the correction of the data. 
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acteristics emerge. During the early life of any line of insurance, 
the flow of litigation is fairly rapid. Then, as the major problems 
are settled, and the principal structure of legal doctrine is laid out 
as a basis for the administration of claims, the flow of appellate 
litigation decreases to a low level. During the half century from 
1854 to 1900, there was an average of roughly one reported fire 
insurance case for each million dollars of premiums, while from 
1901 to 1955, the average was about three-tenths of one case per 
million dollars of premiums. In the years from 1943 to 1955, fire 
insurance litigation almost ceased at the appellate level; only 24 
cases were reported in those 13 years, averaging one case for each 
14 million dollars of premiums. 

During the twentieth century, as new lines of insurance have 
come into prominence, the initial flood of litigation settling the 
main problems of the new fields has given a misleading appearance 
of constancy to the total flow of insurance litigation. For example, 
automobile liability insurance was in part responsible for the size 
of the bulge in the middle 1930's, Figure 1, p, 562; though it came 
on the scene before 1920, increased highway crowding and greater 
speed combined with depression and the greater volume of insur- 
ance sold to make the 1930's the great creative period for automobile 
insurance law.* The sharp decline during the years of World War 
II reflects partly the normal easing off of litigation in several 
lines of insurance then reaching maturity; partly it reflects a sharp 
drop in automobile insurance litigation as a result of gas rationing 
and decreased highway speeds during the war years.* The sharp 
increase beginning in 1948 was largely the result of the revival of 
automobile insurance litigation, which had not yet settled its doc- 
trinal problems and reached mature stability. The three years, 
1954-1956, gave some indication that the upward trend had at 





*The death toll on American highways increased rapidly from about 
9,000 in 1920 to 18,000 in 1925, to 29,000 in 1930, and 34,000 in 1935. This 
was in an area which reported roughly 4/5 of the total deaths. Automobiles 
increased from 9 million in 1920 to 20 million in 1925, and 26 million in 1930. 
During the 1930's the number stayed about constant. Wisconsin automobile 
liability premiums increased from about $1 million in 1920 to $3 million in 
1925 and $5.8 million in 1930. They also stayed about constant during the 
1930's. Though the great period of growth in insurance and in number of 
cars on the highways was in the 1920's, the delay in litigation, the con- 
tinuing increase in the death and accident rate, and the effect of depression 
made the litigation bulge appear later. For these and other supporting sta- 
tistics, see various STATISTICAL ABSTRACTS OF THE U. S. 

* As one indicator of these trends, the STaTisTICAL ABSTRACT OF THE U.S. 
report 1944 automobile deaths at 19,000, 1945 at 23,000, and 1946 at 30,000 
for an area which reported approximately 4/5 of the total deaths. 
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length ceased and that stability at a lower level was in sight for 
the entire industry.® 

Superimposed on these basic long-term trends of insurance liti- 
gation are short-term variations. Depressions led to an increase 
in litigation; all the graphs show a correspondence between the 
flow of litigation and the major depressions of our history too close 
to be accidental. 

A factor concerning litigation that cannot be measured precisely 
is the variation in loss settlement practices of the companies. A 
more generous handling of claims might lead to a reduction in 
litigation. Thus the fact that prior to 1875 the flow of fire insur- 
ance litigation was less than in the last quarter of the nineteenth 
century may well be explained by the more generous settlement 
practices of the earlier period. After the Chicago fire of 1871 a 
tighter claims administration became the settled practice of the 
industry; technical defenses were used when possible, and the 
companies deliberately delayed settlement as long as_ possible. 
Eventually the industry learned the public relations value of a 
generous and prompt settlement of claims, and the decreased flow 
of fire insurance litigation may have resulted in some unmeasurable 
zmount from this change in company policy.° 

This basic pattern of insurance litigation holds good for the 
Wisconsin data on each of the major lines of insurance. Marine 
insurance was already a mature form of coverage when Wisconsin 
came on the historical scene. Numerous 18th century English cases 
settled the basic law, and though marine insurance was important 
in servicing the grain trade on the Great Lakes in the 1850's and 
1860’s, and the lumber trade later, the process of maturation of 
marine insurance had so far proceeded by that time that marine 
insurance litigation already had virtually ceased.’ 





5The 1956 cases are included in Figures 1, 2, and 3, p. 562, but as of 
this writing the Commissioner's report was not available to obtain the 1956 
premium data for Figures 4 and 5, p. 562. Nor are the 1956 cases included 
in the subsequent discussion. There were a total of 21 cases during the year, 
of which seven were automobile liability, four life, three fire, and one each 
wind, fidelity, burglary, hail, workman’s compensation, theft, and general 


liability. 

‘Por discussions of claims administration policy in fire insurance, see 
generally the ANN. Proc. Fire UNperwriters’ Ass'N oF N.W. during the 
1870's. For particular examples, see 3 id. at 42 (1872); 4 id. at 46 (1873); 
6 id. at 55 (1875); 7 id. at 26 (1876); 8 id. at 117 (1877). (The first few 
proceedings are in the name of the Association of State, General and Ad- 
justing Fire Insurance Agents of the Northwest.) That twentieth century 
practices are more generous than those described in these references is ap- 
parent to anyone with first-hand knowledge of modern insurance operations. 

"There were only 15 marine insurance cases in the entire history of 
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Fire insurance was next in order of development; its characteris- 
tics have already been described. Commercial life insurance came 
on the Wisconsin scene at an early date. The volume of litigation 
was never large; no more than seven cases were decided in a single 
year. From a slow start, the flow of litigation became heaviest and 
steadiest in the years from 1900 to 1940; then in the 16 years from 
1941 to 1956 it dropped off and only 28 cases were decided—lite 
insurance litigation too had almost disappeared at the appellate 
level. Fraternal life insurance had its day from 1890 to 1920; over 
a hundred cases were decided in those three decades, many dealing 
with the one problem of up-grading fraternal insurance societies 
into modified legal reserve companies. From 1921 to 1956, on the 
other hand, there were only 20 cases, though the total volume of 
business done by the fraternals remained fairly constant through 
the first half of the twentieth century.® 

Of the main twentieth century developments in insurance, auto- 
mobile coverage has already been described. Corporate suretyship 
came into its own with an initial rash of cases in 1915 and 1916, 
then a fairly steady output until the early 1930's, when business 
depression made suretyship an important subject of litigation for 
a few years, after which the cases dropped off rapidly to a minimum. 
In other new lines, the amount of litigation was too small to pro- 
vide meaningful patterns. 

By mid-twentieth century, therefore, the insurance business 
seemed to be approaching the end of litigation, at least at the 
appellate level. Thus in 1955 only eight non-life cases were 
decided; yet the premium income of fire and casualty companies 
was nearly three hundred million dollars. It is especially note- 
worthy that automobile liability insurance, which had a premium 
volume of only forty-three million dollars, produced seven cases, 
while the remainder of the fire and casualty insurance business, 
providing a quarter of a billion dollars of premium income, was 
represented by only a single case. Though this proportion is not 
quite representative of mid-century years, it suggests the direction 
of development, as illustrated by the Wisconsin data.° 





Wisconsin. One case was decided in each of 1858, 1867, and 1868. In the 
1870's eight were decided, four in one year. There were no cases in the 
1880's, one in the 1890's, then none until the 1930's, when there were three 
in quick succession. 

*In 1955 there were 620,000 certificates in force in Wisconsin, with 
three quarters of a billion dollars of coverage. Wis. INs. ComMM’rR ANN. REP. 
227 (1956). 

* 1956 was perhaps more nearly typical. There were 21 cases, yet con- 
sidering the enormous volume of business attained in that year, the appellate 
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The quantitative pattern of appellate insurance litigation sug- 
gests a radically changing role of the court in the implementation 
of the insurance enterprise. During the early part of insurance 
law development, the court was especially active as lawmaker. 
The doctrines of insurance law developed by Lord Mansfield in 
18th century marine insurance cases had to be adapted to the 
needs of the developing society of 19th century America, and to 
the variant problems of successive new lines of insurance. The 
adaptation became progressively easier as available analogies in- 
creased in number. Once a legal framework was created within 
which the industry might operate, appellate litigation became an 
occasional matter. The court was reduced virtually to the role of 
super-administrator of claims, available in the background as the 
highest level in the claims adjustment hierarchy; in mid-twentieth 
century controversy normally ceased before it reached the Supreme 
Court of Wisconsin. The court’s role as lawmaker was no longer 
important. 


THE CourRT SUBORDINATE 


In order to examine the role of the court qualitatively, it is 
necessary first to state a general functional framework within 
which the cases may be classified and discussed. 

The law’s initial impact on the insurance industry, functionally 
if not chronologically, is in the validation of the enterprise, i.e. 
the declaration by the law of the legality of the enterprise, and the 
delimitation of the area of that legality. It is not beyond question 
that insurance should be a legally valid activity, in all the broad 
sweep of its possible ramifications, or indeed in any part of it. 
Pious judgments about interference with divinely ordained events, 
pragmatic judgments about the tendency of insurance to increase 
the loss to society by encouraging policyholders deliberately to 
bring about the insured event, moral judgments about the effect 
on individual character of the elimination of risk, or the making 
of gambling contracts, political judgments about the collateral 
effects of the insurance industry on the larger society,—might con- 
ceivably operate to invalidate all insurance contracts. That they 
have not done so testifies to the legitimate and important social 





litigation rate was very low. Seven were automobile liability cases, four life, 
three fire, and one each wind, fidelity, burglary, hail, workman's compensation, 
theft, and general liability. There is ground to suppose that the pattern of 
development described above holds good for all kinds of litigation, at both 
the appellate and trial levels. See Hurst, THE GrowTH oF AMERICAN LAw: 
THe Law Makers 193 (1950). 
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role played by insurance; the potentially hostile social policies 
have merely limited the sphere of legitimate operation of insurance 
in relatively minor ways. 

Within the area of validity of the insurance enterprise, its opera- 
tion depends on the creation of an adequate insurance fund to pay 
the losses which are incurred. The law implements the needs of 
society in the insurance enterprise by determining the nature of 
the organizations created to act as insurers, by assessing the legiti- 
macy of the corporate practices of such organizations, by governing 
the permissible methods of capital mobilization for the enterprise, 
by restricting the marketing and premium collection practices of 
the insurer, and by regulating the way in which premium rates 
are set. 

Insurance premiums are normally collected in advance; in con- 
sequence insurance companies hold enormous sums of money for 
the payment of claims which have not yet accrued. In legal reserve 
life insurance such assets aggregate nearly a hundred billion dollars 
in mid-twentieth century.*° Though such funds are technically 
the property of the corporate entity, language may often be found 
in the books suggesting that the courts regard the funds as, in a 
certain sense, trust funds."! This recognizes the underlying reality 
of the situation. The law implements the insurance operation by 
protecting the integrity of these funds against dissipation through 
the venality or the incompetence of insurance company officials. 

The law must of necessity create a framework of doctrine within 
which the claims administration of the insurance business may 
proceed; the insurance fund which has been so carefully built up 
and preserved must be distributed to those entitled to participate 
in it. Care must be taken to see that only those share whose claims 
can be brought within the terms of the insurance scheme, as inter- 
preted with the aid of the court’s contract doctrines; i.e. the integ- 
rity of the fund must be guaranteed against this special threat. 
On the other hand, the interests of claimants must be safeguarded 
against unduly restrictive loss settlement practices; the reasonable 
expectations of the insurance buyer should be fulfilled. 

Finally, in its mature growth, the insurance enterprise has impact 
on the larger society of which it is a part, by virtue of its great 
size and strategic position. The law, as the expression of the atti- 





as) oF Lire INsurANcE, Lire INsurANCE Fact Book 60, 89 
™ Hazelton v. New York Life Ins. Co., 148 Wis. 19, 134 N.W. 131 
(1912) treated the company as a trustee for certain purposes. 
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tudes and opinions of society, regulates the effects of the insurance 
enterprise in this larger sphere. ; 

In all of these areas except in the distribution of the insurance 
fund, the court has been subordinate; in the distribution of the 
fund the court has dominated the making of the law. We first 
consider the activities of the court in those areas in which it was 
subordinate. 


Validation of the Insurance Enterprise 
Positive Validation 


The courts played but a minor role in the validation of the 
insurance enterprise. In a century, fewer than 50 cases dealt with 
the complex problems which may be subsumed under this heading; 
on the other hand literally hundreds of statutes were concerned 
with the delimitation of the area within which the insurance enter- 
prise was valid. A positive validation of the enterprise was implicit 
in the creation of an elaborate corporate structure for carrying on 
the business; in this the courts played no part at all. Little more 
were the courts involved in the validation of new lines of insurance, 
in which the legislature responded almost automatically to the 
business and public demand for new types of protection.'? Only 
one case even touched the validation of new lines of insurance; an 
1897 case applied the rule of a statute and permitted a fiduciary 
to take credit in his accounts for a premium paid to a surety 
company.** 

In the twentieth century, increasing concern for the social costs 
of private enterprise and private activity’ has led to a vast pro- 
liferation of laws requiring social costs to be brought into the 
private cost accounting of entrepreneurs. Legislation created work- 
men’s compensation, pension and annuity systems, financial respon- 
sibility laws, some compulsory automobile insurance, and unem- 





#In only one case was the legislature's response hesitating; there was 
raging controversy from 1917 to 1930 over the permissible limits for grou 
life insurance. The crux of the problem was the extent to which group life 
could be sold to labor unions, to counter its use as an anti-union device of 
employers. For clippings and other material on the controversy see the 
clipping file on Group | eed in the Wisconsin Legislative Reference Li- 
brary, and especially THe Lecat Status or IssuANcE oF Group LIFE TO 
Lasor UNions: REPLIES TO QUESTIONAIRE, 1927; Witte, MEMORANDUM ON 
Lecat Status oF Union Group, 1928; Letter from Robbins, Vice-President 
and actuary of Union Labor Life, November 28, 1927; address of Commis- 
— ree. National Convention of Insurance Commissioners, Novem- 

“ Hamacker v. Commercial Bank, 95 Wis. 359, 70 N.W. 295 (1897), 
applying Wis. Laws 1895, c. 219. ; 
“Kapp, THe Sociat Costs oF Private ENTERPRISE (1950). 
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ployment compensation systems. This vast extension of the law’s 
concern, largely implemented through the use of insurance prin- 
ciples, and frequently of private or government insurance, occupied 
much of the time of twentieth century legislatures. There is little 
reflection in the reported cases of this widespread concern of the 
law for social cost accounting; a small handful of cases dealt with 
the constitutionality of pension laws,’ of safety responsibility 
laws,’* and of compulsory automobile insurance coverage as ap- 
plied to a drive-it-yourself business.17 The courts in these cases 
enunciate no general opposition to the development of the welfare 
society; even if a statute were invalidated it was only as to its more 
extreme applications or for remediable defects.** 

In the positive validation of the insurance enterprise, the court 
made only one significant contribution. That was the modifica- 
tion of the status of married women, as it related to life insurance. 
The primary objective of life insurance is to provide economic 
protection for widows and children; the insurance business is vitally 
concerned, therefore, with the course of feminist legislation. Be- 
ginning with 1851 the Wisconsin legislature began to free women 
from their ancient subjections.’*° The purpose of the statutes was 
primarily emancipation—to free the married woman’s property 
from the control of her husband and his creditors and assignees 
and to enlarge her positive control of her assets. An attitude of 
solicitude for the woman’s protection also pervaded the legislation, 
however. The protective and emancipatory motifs sometimes con- 
flicted, for if the woman were given dispositive power over assets, 
such as the right to assign her interest in an insurance policy, her 
protection against dissipation of property was diminished. Con- 
versely an undue emphasis on the protective role of the law ren- 
dered the insurance policy sterile as property. The court and the 
legislature interacted in the development of a modern point of 
view toward the rights of women; though legislation began on the 
subject in 1851, and the court spoke as early as 1868, there were 





* State ex rel. Smith v. Annuity & Pension Board, 241 Wis. 625, 6 
N.W.2d 676 (1942); State ex rel. Dudgeon v. Levitan, 181 Wis. 326, 193 
N.W. 499 (1923); State ex rel. Risch v. Trustees, 121 Wis. 44, 98 N.W. 
954 (1904). 

* State v. Stehlek, 262 Wis. 642, 56 N.W.2d 514 (1953). 

* Watts v. Rent-a-Ford Co., 205 Wis. 140, 236 N.W. 521, 237 N.W. 
276 (1931). 

* E.g. State ex rel. Smith v. Annuity & Pension Board, 241 Wis. 625, 6 
N.W.2d 676 (1942); invalidated as an appropriation of public funds for a 
private purpose an increase in pensions for persons already retired. 

* Wis. Laws 1851, c. 158, patterned after Mass. Laws, c. 82 (1844); 
Wis. Laws 1862, c. 182, patterned after N.Y. Laws, c. 80 (1840). 
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about a dozen cases and half as many statutes before the matter 
was substantially settled during the first part of the twentieth cen- 
tury. Technical discussion of statutory construction problems con- 
cealed the interplay of basic attitudes: significant resistance to the 
movement toward broader rights for married women on the one 
side countered the achievement of the emancipatory objective of 
the legislation on the other. Moreover, an emphasis on woman's 
need for protection limited the emancipatory effect of the statutes, 
and the injection of the freedom of contract issue further com- 
plicated the task of reconciliation. 

The contribution of the court was mainly a conservative one; 
it inhibited the free growth of married women’s rights. Thus, 
despite very broad language in the 1851 insurance statute giving 
to every married woman-beneficiary the “sole and separate use and 
benefit” of the policy, the rights of the purchaser of the policy were 
preferred to those of the married woman-beneficiary: 


The leading object of the statute was, no doubt, to preserve to 
a married woman such insurance as should be provided for her 
benefit, and as her sole and separate property, free from the 
control of her husband and from the claims of his creditors. 
It was not intended to take from the party who effected insur- 
ance upon his own life at his own cost the right to control and 
dispose of the policy.”° 
The legislature clarified the purpose of the legislation by making 
the policy the woman’s “sole and separate property.”*1 The court 
reluctantly acquiesced, but virtually ignored the emancipatory 
objective, holding 


that the dominant purpose of the whole coure of legislation . . . 

has been to provide, not for married women, but for widows, 

and that the full scope thereof cannot be effected other than 

by holding a married woman powerless to in any manner, 

directly or indirectly, assign insurance made for her benefit. 
22 


The legislature again clarified its purpose by permitting the mar- 
ried woman to assign her interest in any life insurance policy, with 
the consent of the insurance purchaser.** 





* Strike v. Wisconsin Oddfellows’ Mut. Life Ins. Co., 95 Wis. 583, 
587, 70 N.W. 819, 820 (1897); Kerman v. Howard, 23 Wis. 108 (1868). 

* Wis. Laws 1891, c. 376. 

* Ellison v. Straw, 116 Wis. 207, 216, 92 N.W. 1094, 1097 (1903). 

* Wis. Laws 1903, c. 15. The statutory construction problem in this 
area has been discussed by PAGE, Common LAw AND STATUTE BEFORE THE 
SuPREME Court OF WiIscoNsIN 178-83 (unpublished thesis in University of 
Wisconsin Law School Library 1955). 
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Justice Marshall was the principal exponent of protectionism;** 
subsequently his even more urgent insistence on freedom of con- 
tract gave broad powers to the husband-insured and the company 
to contract out of the statute by any language sufficiently explicit.** 
Early in the twentieth century this process of lawmaking was sub- 
stantially completed and reasonable stability achieved. 


Restrictions Upon Validation 


The positive validation of the insurance enterprise, and the 
attendant modification of certain rules of law to accommodate 
the needs of the emergent enterprise, were achieved almost solely 
by the legislature. On the other side of the coin, the developing 
industry met opposing social policies that hampered its growth, 
albeit in minor ways. 

About fifteen of the small number of cases dealing with the 
validation of the insurance enterprise dealt with the requirement 
ef insurable interest.*° The insurable interest doctrine reflects 
three underlying policies, or attitudes. First, it reflects a pragmatic 
policy against tempting policyholders deliberately to bring about 
the insured event for personal gain. Second, it reflects a moral 
attitude that regards wagering contracts (i.e. policies where the 
insured has no interest to protect) as evil. Finally, in the case of 
property insurance, it reflects a notion derived from the contract 
itself that the insurance policy is merely an indemnity contract, 
and obligates the company to pay the policyholder only what he 
suffers by reason of the insured event. The policy against wagering 
contracts has particular reference to the time of making the con- 
tract, while the other two policies are better implemented by a 
rule requiring insurable interest at the time of the loss. The earlier 
marine doctrine of insurable interest required the interest to exist 
at both times. This was not detrimental to the needs of an insur- 





*He wrote the opinion in the Ellison case, supra note 22. And see his 
bitter dissent from the reasoning of Canterbury v. Northwestern Mut. Life 
Ins. Co., 124 Wis. 169, 195, 102 N.W. 1096, 1105 (1905), where he urged 
that women needed special protection, and that complete emancipation was 
unsound. 

* Hilliard v. Wisconsin Life Ins. Co., 137 Wis. 208, 117 N.W. 999 
(1908) (insured permitted to obtain cash surrender value where policy so 
gota. This was extended by National Life Ins. Co. v. Brautigam, 163 

is. 270, 154 N.W. 839, modified on rehearing, 163 Wis. 273, 157 N.W. 
782 (1916) to change of beneficiary where the power to change the bene- 
ficiary was reserved by the policy. This last doctrine was confirmed by Wis. 
Laws 1939, c. 139. 

* All but two were fire insurance cases. Insurable interest in life was 
treated in but a single case. 
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ance industry protecting property of a static sort, but with the 
development of extensive insurance protection on commercial ac- 
tivities the doctrine became seriously prejudicial to business enter- 
prise. Thus fire insurance by a merchant or a manufacturer on 
his fluctuating stock of goods would be invalid with respect to 
goods acquired after issuance of the policy. In 1875 the Wisconsin 
Supreme Court dealt with this problem in a perceptive opinion by 
Chief Justice Ryan; it implemented social needs by holding that 
insurable interest in property was necessary only at the time of the 
loss.27. Other insurable interest cases dealt with less basic problems, 
and mainly mapped out the detail of the doctrine, deciding when 
insurable interest was present and when it was lacking.”* 

A handful of cases dealt with other problems of validity of the 
insurance enterprise. The court upheld life insurance which pro- 
tected against suicide;*® it upheld the defense of lawsuits by insur- 
ance companies against the contention that the defense was cham- 
pertous;*° it struck down numerous surety bonds because of the 
invalidity of the principal contract whose performance the bond 
was supposed to ensure.*! The court was guardian of the public 
morals; if the circumstances of issue of an insurance policy were 
sufficiently immoral, or otherwise contrary to public interest, the 
court struck down the contract on request. 


Provision of an Insurance Fund 


The development of the law governing the provision of an insur- 
ance fund was extremely rich in responses to the underlying forces 
operative in American society. During the whole of Wisconsin 
history, the law-makers were active in these fields. It was the legis- 
lature that dominated this development, however; the published 
reports of the courts demonstrate little appellate court activity in 
the field, and since most of the litigated problems found in the 
reports are of considerable significance, it is likely that a high pro- 
portion of litigated cases were appealed to the highest level. 





* Sawyer v. Dodge County Mut. Ins. Co., 37 Wis. 503, 544 (1875). 

Chief Justice Ryan put the result explicitly on the ground of business needs. 
e most significant such case made a choice between technical legal 

interest and economic interest as the essential basis for insurable interest; it 
came down on the side of economic interest. Horsch v. Dwelling House Ins. 
Co., 77 Wis. 4, 45 N.W. 945 (1890). 

* Patterson v. Natural Premium Mut. Life Ins. Co., 100 Wis. 118, 75 
N.W. 980 (1898). 
(1907 — v. Pfister & Vogel Leather Co., 132 Wis. 575, 113 N.W. 69 

aa Bissell Lumber Co. v. Northwestern C. & S. Co., 189 Wis. 343, 
207 N.W. 697 (1926). 











532 WISCONSIN LAW REVIEW [Vol. 1957 


Nature of the Corporate Organization 


The court early had to deal with the structure of the insurance 
organization. The Troy Fire Insurance Company was one of only 
two companies chartered under the general insurance incorpora- 
tion act of 1850; without statutory authority the company was 
divided into two separate departments, and the funds of the 
departments were kept entirely separate. The validity of this 
arrangement was tested in several early cases. The company, and 
later its receiver, sued to recover assessments from policyholders; 
an unsatisfied judgment on a policyholder’s claim led to receiver- 
ship for the company, and a determination whether a policyholder 
in one department might claim assets of the other department. 
The Wisconsin Supreme Court decided the matter in a fashion 
which showed little understanding of the purpose of the incorpora- 
tion statute. The court invoked freedom of contract notions to 
uphold the departmentalization, despite the unsoundness of the 
insurance organization resulting from the fragmentation of the 
risk sharing area. In another suit, the federal court took a more 
enlightened view.*? 

These cases were characteristic of litigation in this field; the role 
of the court was very limited. Hundreds of statutes, including 
special charters, set up the structure of insurance corporations; 
other legislation—sometimes by general laws, and sometimes by 
amendments to special charters—provided for dissolution pro- 
cedures and for the conversion of mutual to stock companies. 
The role of the court was merely to solve special problems arising 
out of the insolvency or reorganization of the insurance enterprise. 
It is significant as a demonstration of this merely residual role of 
the court that no more than a dozen cases specifically dealt with 
the structural problems of the business. A few dealt with the 
conversion of mutual to stock companies; thus an early case, (1861), 
presented a suit by dissenting certificate holders claiming to share 
in the assets of a company reorganized as a stock company under 
the authorization of special charter amendments procured from 
the legislature by a controlling clique.** It is probable that a high 
proportion of such dramatic and far-reaching cases were appealed, 





* Allen v. Winne, 15 Wis. 113 (1862); Kelly v. Troy Fire Ins. Co., 3 
Wis. 254 (1854); Fitzpatrick v. Troy Fire Ins. Co., 9 Fed. Cas. 199, No. 
4844 (C.C.D. Wis. 1847). 

* Nazro v. Merchants’ Mut. Ins. Co., 14 Wis. 295 (1861). See Huber 
v. Martin, 127 Wis. 412, 105 N.W. 1031 (1906); Zinn v. Germantown 
Farmers’ Mut. Ins. Co., 132 Wis. 86, 111 N.W. 1107 (1907). 
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which only serves to emphasize the minimal quantity of litigation 
and the residual role of courts in this area. 


Legitimacy of the Corporate Structure and Operation 


In the Jacksonian period the insurance enterprise encountered 
a strong attitude of distrust of corporations, which were regarded 
as tending to monopoly, and as destructive of “individual enter- 
prise.” Only when business men learned io appropriate for the 
corporation the symbols of the democratic ideology, and especially 
succeeded in claiming that corporations were instruments of “indi- 
vidual enterprise” was the attitude overcome.** The “anti-charter” 
attitude was early converted into opposition to special chartering, 
which was thereupon brought to an end by constitutional amend- 
ment in 1871.8° This restrictive attitude continued to exist in other 
forms, however; for example, a handful of cases invalidated insur- 
ance policies which were outside of the authorized scope of the 
corporate enterprise.** Aside from these, and a single case holding 
unconstitutional a special incorporation act,*’ no cases dealt with 
the “legitimacy” of the corporate organization and operation. 
There was much lawmaking in the field, however; the legislature 
was repeatedly concerned with legitimacy problems. The legisla- 
ture wrote into special insurance charters and general insurance 
laws a modern application of the mortmain policy; it strictly lim- 
ited insurance company investment in real property in terms 
suggesting that the purpose was not to preserve the integrity of 
the insurance fund but to prevent land from falling into the grasp 
of the dead hand.** No case interpreted this policy. Furthermore, 
during most of Wisconsin's history, basic political attitudes played 
upon the corporate politics of mutual companies, in repeated clash 
between the democratic principle of one vote for each policy- 
holder, and a property-oriented voting rule based upon the amount 
of insurance the policyholder had. The long-term trend was toward 
the democratic principle. The problem was solved largely by the 
legislature in numerous statutes; an attorney-general’s opinion on 
the subject suggests that the breakdown of peaceful relations 





* SCHLESINGER, THE AGE OF pa 334-9 (1953); Hurst, LAw AND 
THE bo age OF FREEDOM 1" 17 (1956). 
Wis. Const. art. XI, § 1 

E.g., O'Neill v. Pleasant ‘Prairie Mut. Fire Ins. Co., 71 Wis. 621, 38 

N.W. 345 (1888). 
** State ex rel. Church Mut. Ins. Co. v. Cheek, 77 Wis. 284, 46 N.W. 

163 (1890) (holding unconstitutional as a special act Wis. Laws 1889, c. 346, 
which authorized Methodists to form a church insurance corporation). 

* See Wis. Star. § 201.24(3) (1955). 
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within companies must occasionally have led to the brink of liti- 
gation, but despite its persistence not a single reported case dealt 
with the problem.** 


Provision of Capital 


The method of providing a capital fund for the companies also 
was settled almost exclusively by the legislature. In a few reported 
cases the court dealt with capital requirements. One case arose on 
refusal of a license by the commissioner, to interpret the applica- 
tion of the statute to a particular situation;*® one arose on liqui- 
dation;*? in two, subscribers to an increase in capital stock obtained 
restitution from a company seeking to keep their money despite 
abandonment of the increase;*? another case dealt with the validity 
of a profit-sharing bond as a mechanism for providing operating 
capital for a new life insurance company.** In no case did the court 
make basic policy decisions; it only fixed the law in the interstices 
of the statutes. 


Up-grading of Fraternal Associations 


A special problem in the provision of the insurance fund arose 
out of the inadequacy of the 19th century method of providing 
funds in fraternal associations. As they were originally organized, 
fraternals operated basically by assessment of members on each 
death. Later, assessments were made on a regularized, periodic 
basis. The assessment technique as used for life insurance involved 
a latent weakness which was not present in the insurance of prop- 
erty. Assessments could remain constant only if the average age of 
the society could be kept constant. Once recruitment lagged, and 
the average age began to increase, the mortality rate climbed, and 
assessments had to be increased, or benefits cut, or the organization 
faced bankruptcy. 





* See e.g., Wis. Laws 1859, c. 46 § 11; Wis. Laws 1911, c. 165; Wis. 
Laws 1929, c. 440; see also various unenacted bills, e.g. A. 77, 1883; A. 92, 
1899; a petition to the legislature, A. 44, 1885, urging elimination of 
multiple voting squarely on the ground of the democratic principle of equal 
suffrage; and see 23 Ops. Wis. Att'y Gen. 126 (1934). 

“State ex rel. Associated Indemnity Corp. v. Mortensen, 224 Wis. 398, 
272 N.W. 457 (1937). 

“In re Liquidation of Inter-state Exchange, 211 Wis. 258, 247 N.W. 
839 (1933). 

“ Starkweather v. Chicago F. & M. Ins. Co., 210 Wis. 585, 246 N.W. 
= (t533)° Leonhard v. Chicago F. & M. Ins. Co., 210 Wis. 578, 246 N.W. 

(1 : 

“Jacobs v. Wisconsin Nat'l Life Ins. Co., 162 Wis. 318, 156 N.W. 
159 (1916). 
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At first the advocates of fraternalism supposed that the constant 
influx of new members would keep the society solvent, but with 
one society after another the “new blood” notion proved fallacious. 
During the 1870's and '80’s, the latent weakness was not apparent, 
as the institution spread and sank deep roots into American life. 
With maturity of the institution, however, the weakness became 
patent and in the '90’s, a more sophisticated understanding of the 
nature of life insurance led to efforts to shift fraternals from assess- 
ment operation to a legal reserve basis. Because of the political 
power of the widespread fraternals, compulsory measures were sel- 
dom adopted, but the legislature and the insurance commissioner 
cooperated over a period of several decades to encourage, by meth- 
ods largely voluntary, the conversion of fraternals to a sound pat- 
tern of operation. 


The role of the courts was secondary; such part as they did play 
was unenlightened. The contract terms of fraternal life insurance 
were much more favorable to insureds than the method of opera- 
tion justified; the conversion process, therefore, was essentially 
one of limiting the older members to the benefits the existing 
reserves of the company would actually buy on an actuarially sound 
basis. Looked at realistically, every fraternal was insolvent, and 
either the benefits in existing policies must be scaled down, or 
premiums drastically raised on existing policies. If this were not 
done, then new members must pay for the errors of the past. The 
old members were obsessed with their contract rights, however, 
even when there was no money in the treasury to pay them. They 
had contributed for years, and were unwilling at an advanced age 
to lose the benefits on which they had depended. Nor was the 
obsession with contract rights limited to them. The Wisconsin 
Supreme Court at the turn of the century felt deeply the impor- 
tance of freedom of contract and vested contract rights—so much 
so that it was unable to see the realities of the insurance business. 
All the court saw was a legal person, the fraternal association, 
which had made promises on which it was now trying to renege. 
It did not matter to the court that the certificate holders had re- 
ceived all the protection for which they had paid; they had been 
promised more, and must get it. In a series of cases in the first 
decades of the twentieth century, the court made it very difficult 
for the commissioner and the legislature to up-grade the operations 
of fraternals and put them on an actuarially sound basis. In the 
name of sanctity of contract, the court made it impossible for the 
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companies to go to a sound basis of operation without the consent 
of all the members, or reorganization.** Even a reserved power to 
change the by-laws was held not to justify any substantial changes 
in the contract.‘® Despite the resistance of old members,** and 
the lack of understanding of insurance in the court, the task of 
up-grading the fraternals was eventually completed successfully; 
litigation ceased on the subject by 1930. Toward the end, the 
judges showed some realization that freedom of contract was not 
a sufficient guide to the solution of the problems of mutual socie- 
ties. In 1922, Mr. Justice Eschweiler made this clear when he said: 
“Such promise of plaintiff was part of a policy certain, if long 
continued, to wreck it, and the members of such a society have 
nothing approaching a vested right in a disastrous insurance 
system.”’*? 


Collection of Premiums 


No more than two dozen appellate cases dealt with all these 
aspects of the structure and nature of insurance organization; twice 
as many dealt with the collection of premiums. Many of the latter 
involved the collection of assessments from reluctant members on 
the dissolution of companies;** others involved collection from 
agents or agents’ estates;*® a few were suits to compel assessment 
societies to make and collect an assessment in order to pay the 
plaintiff's outstanding claim.*° Some policyholders, sued for assess- 
ments, raised technical objections to the formalities followed in 





“ Hall v. Wisconsin Life Ins. Co., 185 Wis. 507, 201 N.W. 732 (1925); 
Jones v. Supreme Court I.0.F., 141 Wis. 667, 124 N.W. 1027 (1910); 
Smith v. Northwestern Nat'l Life Ins. Co., 123 Wis. 586, 102 N.W. 57 
(1905). In Voss v. Northwestern Nat'l Life Ins. Co., 137 Wis. 492, 118 
N.W. 212 (1909), the court found that the policyholder had waived the 
breach by continued payment of the increased premiums; the court had no 
basic objection to up-grading of the operation, so a as it could find a 
comfortable way to evade the freedom of contract dogma 

* Stirn v. Supreme Lodge, 150 Wis. 13, 136 NW. 164 (1912); Jaeger 
v. Grand Lodge, 149 Wis. 354, 135 N.W. 869 (1912); Wuerfler v. Trustees 
of Grand Grove, 116 Wis. 19, 92 N.W. 433 (1902). 

“The bitter character of some of that resistance is shown by Morse v. 
Modern Woodmen of America, 166 Wis. 194, 164 N.W. 829 (1917), a 
libel suit arising out of the charges and counter-charges which flew in one 
such incident. 

“United Order of Foresters v. Miller, 178 Wis. 299, 317, 190 N.W. 
197, 204 (1922). The case is an exhaustive treatment of the problem and a 
good description of the actuarial methods used to upgrade the company. See 
also Zerbel v. Supreme Assembly, 199 Wis. 298, 226 N.W. 288 (1929). 

* Eg. Application of Whitman, 186 Wis. 434, 201 N.W. 812 (1925). 
eae , Silverman v. Fidelity and Casualty Co., 124 Wis. 459, 102 N.W. 


891 (1 
se E.g., Jackson v. Northwestern Mut. Relief Ass'n, 73 Wis. 507, 41 N.W. 
708 (1889). 
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the levying of the assessment, and sometimes the defense was suc- 
cessful, especially in the case of town mutual fire insurance com- 
panies, whose assessment procedure was prescribed by statute and 
must be followed exactly.*? 

Since premium collection cases involved relatively small amounts 
of money and relatively uncomplicated legal questions, it is prob- 
able that the percentage of appealed cases was very low; in the 
aggregate there must have been many hundreds, perhaps even a 
few thousands, of such cases in the trial courts. Here, though the 
court’s role was only to resolve controversy in the event of break- 
down of normal business processes, it was no mere residual role 
reserved for catastrophic situations, as with the regulation of the 
corporate structure of the companies. Rather, litigation was a 
fairly common weapon, both in actual use and as a threat to induce 
payment. 


Regulation of Rates 


Rate-making, too, was the subject of much law-making. Though 
in the nineteenth century the companies made rates subject to 
little public control, in the early twentieth century pressure for 
social control of rates brought rate regulatory statutes, giving to 
the insurance commissioner substantial power over the rate-making 
process. By mid-century, that power was being used more or less 
effectively in one or two lines of insurance. Despite the importance 
of rate-making in the insurance business, and a high level of public 
interest, almost no litigation involving rate making reached the 
appellate level. One significant mid-century case illustrated the 
impact of twentieth century attitudes on race discrimination; it 
held that under the statutes race was an illicit basis for classifica- 
tion in the operation of the state life insurance fund, however 
justifiable it might be actuarially as an indicator of probable mor- 
tality experience.*? In rate-making, too, the court’s role was re- 





"Compare Lisbon Town Fire Ins. Co. v. Tracy, 236 Wis. 651, 296 
N.W. 126 (1941) (action for premium, defense unsuccessfully raised) with 
Tomashek v. Hartland Farmers’ Mut. Fire Ins. Co., 212 Wis. 622, 250 N.W. 
447 (1933) (action for loss, failure to pay premium excused for non-com- 
pliance with statute). 

"Lange v. Rancher, 262 Wis. 625, 56 N.W.2d 542 (1953). See also 
State ex rel. Board of Regents v. Ekern, 159 Wis. 319, 150 N.W. 506 (1915) 
(treating rate-making problems in state fire insurance fund). For related 
problems oan Newport Mining Co. v. Firemen’s Ins. Co., 174 Wis. 
401, 183 N.W. 161 (1921) where the risk was covered even though policy 
was erroneously written up at an inadequate rate with Hibbard v. North 
American Life Ins. Co., 192 Wis. 315, 212 N.W. 779 (1927) where an 
reaper va stated cash value was corrected in accordance with tables of 
oan values. 
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sidual and was confined to settling peripheral questions; the foci 
of law-making were the legislature and the commissioner's office. 

Of about eighty reported cases dealing with problems of the 
provision of an insurance fund, over forty involved the collection 
of premiums, and about forty dealt with all other problems. In 
the face of the complexity of the legal problems involved in this 
vast area, this paucity of reported litigation demonstrates how 
meagre was the role played by the court. The great importance of 
most problems made it probable that litigation once begun would 
be appealed; only in the field of premium collection, where ap- 
pealed cases were fairly numerous, was there likelihood that a 
major share of the litigation would cease at the trial level. The 
focus of law-making in this area was in the legislature, and to a 
lesser extent the insurance commissioner; the court legislated only 
interstitially.®* 


Preservation of the Integrity of the Fund 


Once the insurance fund is provided, it must be protected against 
dissipation by venal or incompetent insurance company officials. 
Such dissipation is not unknown in the history of the insurance 
business. 


Investment 


One way in which the integrity of the fund is protected by the 
law is through detailed control of investment. By about 1870 a 
strict regime of control over insurance investment had been estab- 
lished in Wisconsin; the tendency since then has been toward a 
gradual amelioration of the rules. Though many statutes have 
been concerned with social control over insurance investment, 
there has been almost no litigation on the subject. The three 
reported Wisconsin cases on investment dealt with merely periph- 
eral matters.*¢ 


Underwriting 


The law has been concerned in a less pervasive way with under- 
writing rules; careless underwriting was as destructive of accumu- 





™ The law exercises some control over the marketing process; problems 
of the basic structure of the insurance market are functionally related to 
the “provision of the insurance fund.” The discrete marketing practices of 
the companies are most important in the “distribution of the fund” and the 
whole area is discussed there. See infra, p. 544. 

* Catholic Knights v. Levy, 261 Wis. 284, 53 N.W.2d 1 (1952); North- 
western Nat'l Ins. Co. v. Freedy, 201 Wis. 51, 227 N.W. 952 (1930); 
Attorney Gen. ex rel. Blied v. Leshan, 195 Wis. 561, 219 N.W. 97 (1928). 
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mulated insurance assets as unwise investment. Haphazardly the 
legislature interested itself in underwriting, but no litigated case 
reached the appellate level during the entire history of the state.*° 


Suppression of the Tontine 


Some other management practices threatened dissipation of 
assets. One of these was the issuance in the late nineteenth century 
of deferred dividend, or semi-tontine, life insurance policies. The 
part of the premium above that needed to pay expenses and 
build up the legal reserve was not distributed to the policyholder 
as an annual dividend, but was withheld for a period of years; at 
the end of the time it was divided among the surviving policy- 
holders. Persons whose policies lapsed, or who died, forfeited any 
claims to the deferred dividends, thus increasing the shares of those 
who remained. This contract appealed to the gambling instincts 
of potential policyholders, and on it was based the main marketing 
“pitch” of the late nineteenth century.* 

The dissipation possibilities of such insurance lay in the fact 
that though salesmen freely “predicted” the outcome, no binding 
promises were made as to the amount of the deferred dividends 
which would be available at the end of the waiting period and 
there was a relative lack of legal accountability for the funds thus 
accumulated, since they were beyond the legal reserve.*? Such rela- 
tively uncontrolled funds found their way into desperate struggles 
for market supremacy, as commissions were raised to attract more 





The most rigorous control of the selection of risks was applied to local 
mutual companies, where the absence of the commercial motive and the 
amateur character of the operation might lead to difficulty. For random ex- 
amples, see Wis. Laws 1887, c. 305, § 6 for an absolute limitation on the 
size of the risks; Wis. Laws 1909, c. 118, § 1 for a limitation on risk size 
in terms of a percentage of company assets; Wis. Laws 1905, c. 373, § 6 
for a limitation on risk size in terms of insurance in force; Wis. Laws 1909, 
c. 460, § 1 (§ 1901n) for a limitation on the policy term; Wis. Laws 1876, 
c. 344, § 11 for a prohibition of certain kinds of risks; Wis. Laws 1880, 
c. 134, § 1 for a limitation on permissible exposure of insured buildings; Wis. 
Laws 1911, c. 216, § 1 (§ 1957(3)(a)-(c)) for a medical examination re- 
quirement; Wis. Laws 1929, c. 317, § 1 for underwriting requirements for 
group life insurance. These examples are chosen at random; hundreds of 
statutes and bills dealt with the problem. 

* The semi-tontine policy was the main weapon in the bitter struggle of 
the Equitable Life, the New York Life, and the Mutual Life of New York 
for market primacy in the late nineteenth century. It was semi-tontine be- 
cause there was only a partial forfeiture by lapsing or deceased policyhold- 
ers; in the original tontine, there was complete forfeiture. The tontine was 
invented by Lorenzo Tonti in the reign of Louis XIV; as a device to aid 
Cardinal Mazarin in the financing of the Grand Monarque’s reign. See 1 
Butey, THE AMERICAN LiFE CONVENTION, 16, 92-105 (1953). 

1117 (181 —— v. New York Life Ins. Co., 155 Wis. 455, 144 N.W. 
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and better agents and to raid agency forces of other companies; 
they were also dissipated in personal extravagance, lobbying activi- 
ties, and even bribery.** This abuse was eventually brought under 
control by legislation after an abortive effort was made by the 
insurance commissioner to stop the practice at an earlier date. In 
1903 he revoked the license of the Equitable Life Assurance Society 
and the company sued to restrain the revocation. The company’s 
suit was successful, the court holding that the existing statutes 
permitted the deferment of dividends.*® Shortly after this case 
the legislature forbade deferred dividend policies.*° In a few addi- 
tional cases the courts dealt with the contention of policyholders 
that the amount of deferred dividends due under tontine policies 
was that expressed in the puffing statements of agents and sales 
literature, rather than that guaranteed by the policy; freedom of 
contract notions solved such problems in favor of the companies.*' 
Preservation of the integrity of the fund would have supplied a 
sounder basis for decision. 


Administrative Control 


Much of the developing administrative control of insurance com- 
panies was directed to the preservation of the integrity of insurance 
assets. Thus in the 1940’s the insurance commissioner fought a 
long delaying action in the administrative process and finally in 
the courts, in seeking to keep the State Farm Mutual Automobile 
Insurance Company of Illinois from entering the state. He was 
concerned with the integrity of assets and their sufficiency to pay 
claims. At length a new commissioner gave the company a license 
to operate in the state after it relinquished a life membership fee 
plan of operation that constituted its chief marketing “gimmick”. 
This dispute was for years the vehicle for the expression of impor- 
tant personal and political animosities. It maintained some level 





™See JAMES, THE METROPOLITAN Lire 139-165 (1947); 1 Burey, THE 
AmerIcAN LiFe CONVENTION 193-244 (1953); 1 Pusey, CHARLES EvANs 
Hucues 140-168 (1951); and see ae ARMSTRONG COMMITTEE RECORD: 
TEsTIMONY, Exuipits, Report (1905). good contemporary muckraking 
account was HENprICK, THE Story oF Lire INsurANcE (1907), first pub- 
lished as articles in McClure’s magazine. 

a Life Assurance Soc’y v. Host, 124 Wis. 657, 102 N.W. 
579 (1905). 

Wis. Laws 1905, c. 448. The task of suppressing the tontine was 
continued by Wis. Laws 1907, c. 636, c. 658; Wis. Laws 1911, c. 210. 

“E.g., Tourtellotte v. New York Life Ins. Co. 155 Wis. 455, 144 
N.W. 1117 (1914). 
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of intensity during most of the second quarter of the twentieth 
century.®? 

In a variety of cases the court upheld the insurance commissioner 
in his efforts to maintain a semblance of control over the operation 
of insurance companies, and strike a balance between preservation 
of the assets of the companies and giving to policyholders what 
they reasonably expected.** The early effort to give the commis- 
sioner power to prescribe the terms of the fire insurance policy, 
reflected the conflict inherent in the simultaneous demands of these 
social policies. Bowing to the superior social policy of separation 
of powers, however, the court struck the statute down as an invalid 
delegation of legislative power.** The next standard policy law 
prescribed the terms by statute.** 


Subrogation and Related Doctrines 


Overshadowing all these doctrinally complicated cases in func- 
tional importance for the preservation of the fund’s integrity were 
a group of cases dealing with a subject relatively simple in legal 
dogma. A hundred cases dealt with the related fields of subroga- 
tion, contribution, proration of losses among policies, indemnity 
agreements,—in a word, recoupment of its loss by the company 
from third persons legally responsible for such loss. Though there 
are subtle difficulties in the law of subrogation, most of these cases 
were straightforward; they merely applied settled principles to the 
facts of particular cases. It is perhaps significant that the number 
of such cases showed less tendency to decrease than was true of 
insurance litigation as a whole. From two to four cases each 
decade prior to 1910, the number increased to 9 in the next decade, 
to 11 in the 1920's, 24 in the 1930's, 21 in the 1940's, and 17 from 
1951 to 1955. There were 7 suretyship cases among the subro- 
gation cases of the 1920's, 10 in the 1930’s, only 4 in the 1940's, 
and none in the first half of the 1950’s. Notwithstanding the de- 





® Duel v. State Farm Mut. Auto. Ins. Co., 240 Wis. 161, 1 N.W.2d 
887 (1942); 2 N.W.2d 871; 243 Wis. 172, 9 N.W.2d 593 (1943); State 
Farm Mut. Auto. Ins. Co. v. Duel, 244 Wis. 429, 12 N.W.2d 696 (1944); 
aff'd, 324 U.S. 154 (1945). The history of the controversy can be traced to 
some extent in the clipping files of the Wisconsin Legislative Reference 
Library. 

* Altogether 25 or 30 cases dealt with administrative control over the 


industry. 

“ Dowling v. Lancashire Ins. Co., 92 Wis. 63, 65 N.W. 738 (1896), 
invalidating Wis. Laws 1891, c. 195. 

*® Wis. Laws, 1895, c. 387. The legislature anticipated the Dowling 
— supra note 64, and enacted the new statute before the old was in- 
validated. 
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crease in suretyship cases, the quantity of subrogation litigation 
remained high. Evidently it was part of the irreducible minimum 
of insurance litigation, which no amount of institutionalization 
of business procedures could eliminate. 


The relative doctrinal simplicity of subrogation law was some- 
what misleading, for the courts had to make some basic decisions 
of considerable importance. Thus the decision whether a fire 
insurance company which had paid a loss caused by a railroad 
should be subrogated to its policyholder’s claim against the rail- 
road was a basic determination of the agency best suited to dis- 
ribute the fire loss caused by the development of railroad trans- 
portation. The railroad was chosen, and the insurer subrogated 
to the claim; it is interesting to speculate whether the result would 
be the same if the case were to arise first in the insurance conscious 
mid-twentieth century.** 


Impact of Insurance on Society at Large 


In its mature growth, insurance became a major mobilizer of 
capital available for economic expansion, and the needs of society 
for risk capital interacted with the policy of preservation of the 
integrity of the insurance fund to produce some lessening of the 
strictness of the regime under which investment of insurance funds 
took place. The vast aggregations of capital were useful to society 
for another reason, too. The constantly increasing need to find 
new sources of tax revenue made insurance funds an early and 
persistent target for tax levies. Taxation, like the control of invest- 
ment, was almost exclusively a legislative function. Though there 
were a substantial number of litigated cases, they played no creative 





® Swarthout v. Chicago & N.W. Ry., 49 Wis. 625, 6 N.W. 314 (1880). 
The case was decided in terms of technical rules of joinder of parties, but 
its implications were broader. It could be argued that the insurance com- 
pany should bear the loss it was paid to bear; it was well-equipped to 
spread the risk of fire loss from modern machinery. The liability of the 
railroad led to insurance of its possible fire loss on inflammable property 
along its right of way, and Wis. Laws 1882, c. 286 was passed to elim- 
inate doubt about the railroad’s insurable interest in such property. In 
effect this was early liability insurance in the form of a fire insurance 
policy. See also XVII Ops. Wis. Att'y Gen. 163 (1928) for a similar 
problem in modern context. In Theresa Village Mut. Fire Ins. Co. v. Wis- 
consin Cent. Ry., 144 Wis. 321, 331, 128 N.W. 103, 107 (1911) the -dis- 
senting judge discussed the wider implications of subrogation as applied to 
fire losses in the shipment of Wisconsin's timber. Exhaustion of the timber- 
land was bringing realization that concealed beneath legal problems were 
social policy problems of vast import. United States v. St. Paul Indemnity 
Co., 238 F.2d 594 (8th Cir., 1956) suggests the persistence of traditional 
contract notions, and hence an affirmative answer to the speculative question. 
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role; most merely interpreted the meaning of the tax statutes," 
while the more significant represented challenges to the constitu- 
tional validity of the taxing laws.* 

Isolated cases dealt with the role of the insurance industry in 
the prevention of loss,** with various insurance crimes, such as arson 
and conspiracy to defraud an insurance company,” or with the 
place of the insurance companies in the political balance of 
power."? Two or three dozen cases dealt with purely procedural 
problems. 

Of these cases dealing with the impact of insurance on the society 
at large the most creative role was played by the court in about 
30 cases dealing with the control of foreign corporations. This 
was a persistent concern of the legislature, as well, and for the most 
part the cases interacted with legislative attempts to subject to 
Wisconsin jurisdiction insurance companies operating from with- 
out the state, and having various degrees of contact with it. In 
one respect the contribution of the Wisconsin court was a major 
one; from the Booth fugitive slave incident’? the Wisconsin court 
derived a strong states’ rights feeling, and in its resistance to the 
pervasive centralizing forces of post-bellum days the Wisconsin 
court contributed to American constitutional law the doctrine 
that, even though the state might not prevent foreign corporations 
from removing cases into the federal courts, ** it might revoke their 
licenses for doing so.** The United States Supreme Court was 





* See, e.g.. New York Life Ins. Co. v. State, 192 Wis. 404, 211 N.W. 
288, 212 N.W. 801 (1927). 

*See, e.g., Northwestern Mut. Life Ins. Co. v. State, 163 Wis. 484, 
158 N.W. 328 (1916) (unsuccessful); Northwestern Mut. Life Ins. Co. v. 
State, 275 U.S. 136 (1927); and, 195 Wis. 190, 218 N.W. 98 (1928), over- 
ruling 189 Wis. 103, 207 N.W. 430 (1926) (successful). 

” E.g., Milwaukee Bd. of Fire Underwriters v. Badger Mut. Fire Ins. 
Co., 230 Wis. 60, 283 N.W. 342 (1939). 

* E.g., State v. Janasky, 258 Wis. 182, 45 N.W.2d 78 (1950) (arson, 
there were a half dozen such cases); State v. Lloyd, 152 Wis. 24, 139 N.W. 
514 (1913) (conspiracy of agent and insured to defraud company). 

" E.g., Union Indemnity Co. v. Smith, 187 Wis. 528, 205 N.W. 492 
(1925) (interlocking stock ownership, with companies operated separately, 
did not violate statutes restricting merger of companies). 

"Booth was a Wisconsin abolitionist who violated the fugitive slave 
law. The Wisconsin Supreme Court espoused an extreme doctrine of nulli- 
fication, but was bested in that contest for judicial supremacy. The legacy 
of states’ rights feeling led to the renewed (and more successful) attempt 
to preserve local independence. See WinsLow, Story oF A GREAT CourT 
67-121 (1912); Serectrep Opinions oF LutHer S. Dixon anp Epwarp G. 
Ryan 69-101 (Roe ed. 1907). 

Insurance Co. v. Morse, 87 U.S. (20 Wall.) 445 (1874), reversing 
Morse v. Home Ins. Co., 30 Wis. 496 (1872). 

* State ex rel. Drake v. Doyle, 40 Wis. 175 (1876). 
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impelled to agree by the incisive analysis of Chief Justice Ryan 
of the Wisconsin Supreme Court.’® The doctrine thus established 
lasted into the twentieth century.” 


THE CourT AND DISTRIBUTION OF THE FUND 


To apply the law to the facts of a particular controversy, and 
thus to settle the dispute is the traditional role of the court. The 
court did not make law, so the theory went, but only found it by 
logical processes and applied it to the facts of the case in hand. 
A realistic jurisprudence has made it clear that in the process of 
deciding particular cases, and despite the pretense that it merely 
found, and did not create, the law, the court has been a major 
agency of social policy-making in our society.” 

Prerequisite to the successful performance of the creative func- 
tion of lawmaking is the existence of a steady flow of litigious 
controversies essentially blanketing the area within which policy 
is to be made. In only one area of insurance law have there been 
enough particular disputes for the court to be a major policy- 
making agency. In the process of deciding what persons are 
entitled to share in the insurance fund, and the quantity of their 
participation, there is ample room for controversy. Indeed, every 
loss claim against an insurance company is a potential lawsuit. 
Thus it has been in connection with the distribution of the insur- 
ance fund, or the administration of claims, that the court has 
made its greatest contribution to insurance law. If the casebooks 
in general use in law schools are to be believed, administration of 
claims is insurance law. 

Given the litigation-orientation of legal education, this distor- 
tion is not surprising. Except for the decade of the 1860's, when 
there were only 28 insurance cases (14 of them dealing with claims 
administration), the cases decided on the distribution of the fund 
have constituted a rather constant percentage of the total of insur- 
ance cases, varying between 70% and 80%. 75% of all the insur- 
ance cases reported in Wisconsin,—over 1100 out of 1469 cases— 
have dealt with that subject. 

The basic policy problem of this area, as looked at from a func- 
tional viewpoint, is to make a rational adjustment between two 
competing social policies, (1) that of preserving the integrity of 





* Doyle v. Continental Ins. Co., 94 U.S. 535 (1876). 

It was abandoned in Terral v. Burke Constr. Co., 257 U.S. 529 (1922). 
See Merrill, Unconstitutional Conditions, 77 U. Pa. L. Rev. 879 (1929). 

* See Hurst, THe GrowTH oF AMERICAN LAw: THE LAw MAKERS 
Chapter 9 (1950); Carpozo, THe NATuRE OF THE JuDICIAL Process (1921). 
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the insurance fund by preventing unwarranted raids on it by per- 
sons not entitled to share under the terms of the operation, whether 
at all or to the full extent of their claims, and (2) that of giving 
effect to the reasonable expectations of the insured. Normally 
these policies do not conflict, but when in the opinion of the 
company the premium charge is not intended to cover a particular 
risk that the policyholder has some ground to think is included 
in his policy, there is room for litigation, and an adjudication by 
the court. Though the problem is essentially one of pure policy, 
the courts have handled it largely in terms of technical doctrine, 
through which the policy grounds appear “as through a glass 
darkly.” 

Of the two competing policies, the loyalties of the company 
are entirely with the preservation of the integrity of the fund; it 
seeks to bolster that policy ground for decision by the inclusion 
of various protective clauses in the contract. The insurance policy 
is replete with conditions which may invalidate the policy. It is 
not the intention of the company always to deny claims where there 
has been a failure of condition; instead it may merely wish an 
impregnable position of defense against all questionable claims, 
so that it can make its own decisions on the distribution of the 
fund without interference by the court. Thus Goble found in 
1937 that 28% of all residence fire insurance policies in Cham- 
paign and Urbana, Illinois were not enforceable because of viola- 
tions of the “sole and unconditional ownership” and “fee simple 
ownership” conditions of the existing standard fire insurance 
policy.** This use of contract terms to bolster the policy of pre- 
serving the integrity of the insurance fund has thrown into the 
balance on the side of the insurance company the social policy of 
preserving full freedom of contract. Pound has pointed out the 
tenacious resistance of a taught legal tradition to economically 
and politically powerful interests.** No tougher taught tradition 
than the notion of the utmost freedom of contract has ever devel- 
oped in the common law.*° 





® Goble, The Moral Hazard Clauses of the Standard Fire Insurance 
Policy, 37 Corum. L. Rev. 410, 418 (1937). 
Pounp, THE ForMATIVE ERA OF AMERICAN LAW 82-84 (1938). 
“In 1896, Justice Marshall, speaking for the Wisconsin Supreme Court, 
adopted the classic statement of Sir George Jessel, that 
“if there is one thing which more than another public policy requires 
it is that men of full age and of competent understanding shall have 
the utmost liberty of contracting, and that their contracts when en- 
tered into freely and voluntarily shall be held sacred and shall be 


enforced. . . . 
Houlton v. Nichol, 93 Wis. 393, 398, 67 N.W. 715, 717 (1896). 
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Much of the law’s.role in implementing the growth of a demo- 
cratic society has been to encourage a wide dispersion of decision 
making power, both by giving a high value to private property, 
and by providing “an assured framework of contract doctrine and 
administration within which private arrangements might work 
themselves out.” Constitutional limitations on interference with 
contract obligations, through both the contracts clause and the 
due process concept, reflect attitudes that reached their peak in 
the late nineteenth century. Partly the concept of freedom of 
contract is a pragmatic judgment directed toward the maximiza- 
tion of human energies in the development of society; partly it 
reflects notions stemming from such moral philosophers as Kant.*! 

In most industries, the general framework of contract doctrine 
has sufficed, with minor concessions to the special needs of the 
industry. Hurst found that the Wisconsin lumber industry was 
able to operate within the framework of existing contract doctrine; 
the only appreciable judicial modification of the law was made 
by importing trade custom into the contract as an aid to interpre- 
tation of terms.*? Insurance provided more difficult problems. 
It was one of the earliest, and most important, contracts which 
institutionally (and not merely occasionally) was a dictated con- 
tract, or contract of adhesion. The policyholder has nothing to 
say about the terms of the agreement he makes, and thus freedom 
of contract notions are peculiarly inapplicable, for to give full 
effect to the contract as adhered to by the insured is in no sense 
to encourage dispersion of decision making nor to give effect to 
the freely expressed will of the contracting party. Rather it is a 
negation of free will and a concentration of decision making power. 
Nonetheless, received and tough taught dogma of freedom of con- 
tract prevented special treatment of the institutionalized contract; 
the court perforce must do obeisance at the altar of free contract, 
all the while evading many terms of the contract by skillful “pur- 
posive” interpretation®* and by the development of powerful doc- 





* Hurst, LAW AND THE CONDITIONS OF FREEDOM, 7-15 (1956); the 
quoted phrase is Hurst's, from an as yet unpublished manuscript on the 
lumber industry in Wisconsin; STONE, THE PROVINCE AND FUNCTION OF 
Law, 251-264 (1946) attempts to trace the influence of Kant on American 
courts—the influence was not inconsiderable. 

"From an as yet unpublished manuscript on the Wisconsin lumber 
industry. 

* B.g., Loomis v. Rockford Ins. Co., 77 Wis. 87, 45 N.W. 813 (1890) 
(contract doctrine of “—"% stretched to limit to uphold policy); O'Con- 
nor v. Queen Ins. Co., 140 is. 388, 122 N.W. 1038 (1909) (a leading 


case on law of hostile and friendly fires). 














JuLy COURT DEVELOPMENT OF INSURANCE LAW 547 


trines of waiver and estoppel. Only equity’s abhorrence of for- 
feitures, to which the court at times gave free rein, expressed 
overtly the policy grounds for liberal interpretation of the policy 
terms. In 1879 Chief Justice Ryan said: 


If the crafty conditions with which fire insurance companies 
fence in the rights of the assured, and the subtle arguments 
which their counsel found upon them, were always to prevail, 
these corporations would be reduced almost to the single 
function of receiving premiums for little or no risk.** 


The forfeiture idea came in through interpretation, however, 
and not as a denial of the basic freedom of contract principle: 
“It is freely admitted . . . that, to work a forfeiture of the con- 
tract, the breach must be a substantial one. . . . This rule is 
based on the presumption that the parties could not have intended 
by their contract that so serious a result should follow a failure 
to fulfill the strict letter of the stipulation, when the risk was not 
increased by such failure,’*** and “. . . all provisions, conditions, or 
exceptions which tend to work a forfeiture should be construed 
most strongly against the party preparing the contract and for 
whose benefit they were inserted.”**” Usually policy considerations 
were obscured beneath the verbiage of a technical analysis.*® 

The legislature took a hand in countering the freedom of con- 
tract notion, through statutory definition of required or forbidden 
provisions, or even standard policies. The first standard policy 
law was declared unconstitutional in 1896, on the ground that the 
legislature exceeded the limits of proper delegation of powers in 
directing the insurance commissioner to prescribe the terms; an 
added factor was probably the judge’s fundamental objection to 
interference with contract terms. The legislature itself then pre- 
scribed the policy and the new regime of controlled contract terms 
began, despite continued opposition by some insurance men to 
dictation of contract terms even when the companies dominated 
drafting. A prescribed contract led to numerous cases reversing 





* Appleton Iron Co. v. British America Assurance Co., 46 Wis. 23, 32, 
50 N.W. 1100, 1 N.W. 9 (1879). 

- (sey? v. German American Ins. Co., 51 Wis. 637, 640, 8 N.W. 127, 
1). 

“b Pagel v. United States Casualty Co., 158 Wis. 278, 281, 148 N.W. 
878, 879 (1914). Cf. Justice Cardozo’ classic reconciliation of “intention” 
and “justice” in Jacob & Youngs v. Kent, 230 N.Y. 239, 242-43, 129 NE. 
889, 890-91 (1921). 

* See e.g., Dunbar v. Phenix Ins. Co., 72 Wis. 492, 501 40 N.W. 386, 
390 (1888). Reliance on precedent and technical doctrine seems greater in 
the twentieth century cases. 
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the construction rule that the court should interpret the contract 
most strongly against the company. Only when the standard policy 
was involved did the change take place, however.** 

In this complex whirlpool of attitudes and policies, in part 
operating below the conscious level, the law of administration of 
claims worked itself out. Out of over 1100 cases in Wisconsin, and 
thousands more throughout the United States, modified to a greater 
or lesser extent by legislation, there has developed an adequate 
procedure for the administration of claims, and a doctrinal struc- 
ture containing many elements of policy to soften the harshness 


of dogma. 
Loss Settlement Procedures 


Suitable distribution of the insurance fund requires an adequate 
method. Nearly 20% of the cases, or 195 out of 1100, dealt with 
loss settlement procedures. As procedure became better estab- 
lished and institutionalized, the percentage of loss settleemnt 
cases dropped off, from 36% in the 1860's and 30% in the 1870's 
to a low of 12% in the 1930’s. The number of cases on loss settle- 
ment problems continued to drop in the 1940’s and 1950's, but 
with the drastic drop in the total number of insurance cases in 
those decades, the loss settlement cases formed a higher proportion 
of the administration of claims cases, going up to 21% in the 
1940's. 


Notice and Proof of Loss 


The companies imposed requirements of notice of loss and of 
proof of loss on the policyholders; numerous cases were necessary 
to interpret those clauses of the policy. Basically, the loss settle- 
ment cases in the first generations elaborately evaded the doctrine 
of freedom of contract while paying homage to it; around the turn 
of the century, the court became less reluctant to give full effect 
to freedom of contract notions and compel policyholders to 





* As late as 1894 an industry spokesman criticized government interference 
in contract drafting: 
“when it is asserted that the internal management and the manifold 
details of the business of a private corporation may be regulated by 
Statute, the protection of our form of government is menaced and 
socialism uprears its head.” 
25 Ann. Proc. Fire UNperwriters’ Ass'n oF N.W. 40 (1894). On the 
change in rules of construction, compare Rosenthal v. Insurance Co. of N. 
Am., 158 Wis. 550, 553, 149 N.W. 155, 156 (1914) with Vaudreuil Lumber 
Co. v. Aetna Cas. & Surety Co., 201 Wis. 518, 230 N.W. 704 (1930). 
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stand by the contracts they made.** In the early cases, waiver was 
enormously extended, to provide a doctrinally acceptable way 
around the clauses. Thus failure to object to the insufficiency of 
proofs of loss,** denial of liability on grounds other than the in- 
sufficiency of the proofs,*® or on no grounds at all,® examination of 
the insured under oath®' or perhaps without an oath,®? were all 
held to constitute waiver of the requirement of proof of loss. Even 
more striking, a request for additional information in connection 
with proofs of loss was a waiver of known failure of such substan- 
tial conditions in the policy as the “other-insurance” clause.®* The 
attitude of the court is clear: most judges were not willing to 
forfeit the insured’s protection because of failure of technical 
conditions, provided they could find some conceptually sound 
rationalization for a contrary result. The court refused overtly to 
discard the canon that freedom of contract was a basic value, 
however; even when they were most apparent, forfeiture notions 
came in through interpretation. 

The difference among judges was one of degree only. Even 
Justice Marshall, the high priest of freedom of contract,®* held in 
1903 that physical inability to give notice of an accident, resulting 
from accident-caused unconsciousness, excused failure to give 
notice.** He had extreme difficulty in reconciling this holding 
with his doctrine, however, and in subsequent cases the liberality 
was not extended to cognate problems.” 


Direct Action Statutes 


The toughness of the freedom of contract dogma produced some 
remarkable results, despite the general orientation of the court 
in favor of the policyholder. A striking example is provided as 





Compare Killips v. The Putnam Fire Ins. Co., 28 Wis. 472 (1871) 
with Griem v. Fidelity & Casualty Co., 99 Wis. 530, 75 N.W. 67 (1898). 
Of course the necessity of doctrinal rationalization made consistent hig 
tion of basic attitudes unlikely. In Connell v. Milwaukee Mut. Fire Ins. Co., 
18 Wis. 407 (1864), e.g., Justice Cole gave full effect to loss settlement 
conditions with no obvious reluctance, though in many other cases he found 
waiver. 

* Connell v. Milwaukee Mut. Fire Ins. Co., 18 Wis. 407 (1864). 

*® Warner v. Peoria Marine and Fire Ins. Co., 14 Wis. bsg (1861). 

* McBride v. Republic Fire Ins. Co., 30 Wis. 562 (187 

* Badger v. Phoenix Ins. Co., 49 Wis. 396, 5 N.W. 848 (is8 0). 
asso v. Glens Falls Ins. Co., 49 Wis. 389, 394, 5 N.W.. 845, 846 
* Cannon v. Home Ins. Co., 53 Wis. 585, 11 N.W. 11 (1881). 

“See note 80 supra. 
. v. Fraternal Accident Ass'n, 116 Wis. 382, 93 N.W. .22 


(1903 
* See, Graves v. United Commercial Travelers, 165 Wis. 427, 162 
N.W. 425 (1917). 
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late as the 1920’s by the court’s treatment of the direct action 
statutes; the court was so reluctant to permit the insurance com- 
pany to be joined as named defendant in automobile personal 
injury cases that the legislature had to act repeatedly in order to 
achieve its objective.®’ 

The court was not hostile to a right of direct action against the 
insurer, as it showed when in 1927 it was willing, on first considera- 
tion, to find that a policy was a liability contract without the aid 
of the statute.** Rather, adherence to the principle of freedom of 
contract was the ground of the court’s resistance: “. . . [i]t is a 
question of how far the legislature has intended to limit the right 
of insurers to freely contract, a right which is a valuable, constitu- 
tionally protected right.” 


Scope of Coverage 


Scope of coverage occupied the attention of the court in 345, 
or 31%, of the administration of claims cases. Moreover, the per- 
centage of claims administration cases dealing with scope problems 
was a steadily increasing one. None of the seven cases decided in 
the 1850's dealt with scope of coverage, but decade by decade the 
percentage mounted, to 7%, 8%, 11%, 17%, 22%, 32%, 36%, 47%, 
47%, 57%. During all but the last two decades, too, the absolute 
number of cases increased as well; a peak of 106 cases was reached 
in the 1930's, dropping off to 49 in the 1940's and 30 from 1951 
to 1955. 

This pattern of scope of coverage cases throws some light on 
the shifting role of the court in the development of insurance law. 
As the decades passed, the interaction of the industry and the 
courts resulted in the institutionalization of marketing and loss 
settlement procedures. Fewer cases were necessary for the court to 
do its job as the framework of claims adminstration law was worked 
out and the court’s role was reduced to that of super-administrator 
over the claims administration process. The law-making function 





* Wis. Laws 1925, c. 341, c. 372; Wis. Laws 1929, c. 467; Wis. Laws 
1931, c. 375. The court at length capitulated, in Lang v. Baumann, 213 
Wis. 258, 251 N.W. 461 (1933). 

PO atcaetas v. Inter-State Exchange, 193 Wis. 179, 212 N.W. 289 

* See Bergstein v. Popkin, 202 Wis. 625, 633, 233 N.W. 572, 575 (1930). 
The cases and statutes as they stood in 1934 were exhaustively treated in 
Cutten, Some Prosrems Arisinc UNper Automosite LiaBiLity INSURANCE 
IN Wisconsin (unpublished thesis in Wisconsin Law School library, 1934). 
And see generally McKenna, Joining the Insurer and Insured in Automobile 
Cases, 17 Mara. L. Rev. 114 ( 1993); Comment, 1953 Wis. L. Rev. 688. 
And see Note, infra, p. 669, for more thorough treatment of some loss settle- 
ment problems. 

















Jury COURT DEVELOPMENT OF INSURANCE LAW 551 


of the court was essentially completed in those areas; nothing re- 
mained for it to do but to force settlement in accordance with the 
framework it had created, by being present in the background to 
compel recalcitrant parties. Only in occasional cases was force 
necessary. 


In scope of coverage cases, however, institutionalization was less 
easy. New lines of insurance came into existence, each with its 
special problems of definition of coverage. Some of the newer de- 
velopments were quite technical and complex. Even within the 
old lines, new extensions of coverage, new combinations, newly 
drafted forms kept the problem of extent of coverage before the 
court. Thus fire insurance provided a constant, though modest, 
stream of appellate litigation on the scope problem for the whole 
century. Accident and health insurance was a prolific source of 
controversy about coverage. After some fairly early litigation, the 
bulk of the accident and health cases were decided from 1880 to 
1930. Suretyship dominated scope litigation from 1900 to 1930, 
and continued at a high rate into the 1940’s.1%° The first automo- 
bile liability cases came about 1920, and from 1930 they dominated 
the scope litigation. A very large proportion of those cases dealt 
with the interpretation of a single clause, the so-called omnibus 
clause, which grants protection to other persons driving the car 
with the permission of the insured.1°* There was also a surprising 
number of scope cases dealing with the miscellaneous lines of 
coverage. 


The development of new lines of insurance did not result in a 
proportionate increase of litigation on scope problems. The answer 
is probably not far to seek: many problems could be settled by 
analogy, and the astute claims adjuster could be fairly accurate in 
his predictions of the outcome of potential litigation. Moreover, 
the insurance companies had learned the desirability of a generous 
loss settlement policy as the basis for sound public relations. 
Claims adjustment accordingly was conspicuously more fair, and 
less litigation resulted from controversy over loss settlement. Such 
litigation as did result was more likely than not to arise from dis- 
agreement over the scope of the coverage. Hence the decline in 





Suretyship cases are of less interest to us than most cases because 
most of them turned on questions of breach of the obligation being guar- 
anteed by the bond; they raised few problems of insurance law. _ . 


™ See especially Quin v. Hoffmann, 265 Wis. 636, 62 N.W.2d 423 (1954); 
Note, 1955 Wis. L. Rev. 140. 
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such litigation was slower than in the marketing and loss settle- 
ment areas.’° 


Control of Marketing 


Over 40% of the administration of claims cases dealt with a 
field we can describe roughly as the control of marketing. The 
court’s function here was two-fold: it had initially the task of 
adapting existing contract and insurance law to provide a frame- 
work of approved practice in accordance with which the insurance 
business could be institutionalized; after the framework was com- 
pleted, the court had the job of superintending the marketing 
process indirectly, through the supervision of claims administration. 
If the court created the framework well, its task as superintendent 
should be reduced to one of providing potential compulsion in 
the background of loss settlement. 


Control of the Policyholders 


The control of marketing can be divided into two parts: the 
control of the policyholder, and the control of the company. Ap- 
proximately 22% of the claims administration cases fall in the 
first division, and 23% in the second. The control of the policy- 
holder is one of the primary objects of the company in drafting 
its applications and policies; the bulk of the cases dealing with 
control of the insured, therefore, involve the interpretation of 
policy conditions and the modification of the common law of war- 
ranty and representation. Functionally warranties, representations, 
and the law of concealment enable the company to select and con- 
trol, and to some extent to delimit the risks it assumes. Conditions 
have a similar object—to control the insured in his relation to 
the risk and the contract. Doctrines of freedom of contract, and 
the accepted rules of warranty and representation, are the technical 
devices through which the court implements the company’s control 
of the policyholder. I have elsewhere described the technical pro- 
cess by which warranty and representation law was adapted to the 
needs of American insurance;?°* Wisconsin was typical of that 
process. No further comment need be made on the general char- 
acteristics of litigation in this area except to point out, (1) that 





See note 6 supra on loss settlement policy. The primary conflict in 
these cases was between the integrity of the fund, protected by the freedom 
of contract doctrine, and the reasonable expectations of the insured, guarded 
by liberal doctrines of contract construction. 

** Kimball, Warranties, Representations and Concealment in Utah Insur- 
ance Law, 4 Utan L. Rev. 456, 460-65 (1955). 
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the quantity of litigation, both absolutely and in percentage of 
total administration of claims cases, was greatest in the two decades 
around the turn of the century, and, (2) that during the 1930's 
there was a remarkable spurt of appellate activity on premium 
payment, considered as a condition precedent to recovery under 
the policy. This flurry of litigation simply reflected the marketing 
problems of an acute depression period; no special results of it 
appear in the marketing process itself. 


Control of the Insurance Company—In General 


Control of the company is functionally different, though many 
cases deal with both aspects of marketing control. If the insured 
is controlled by conditional clauses, the insurance company is 
controlled by doctrines of waiver and estoppel applied to the 
failure of those conditions. Often the court first decides that a 
condition applies to the situation in question, only to find that 
the conduct of the company has resulted in waiver or estoppel. 


Control of the Insurance Company—Agency Practices 


The practice of issuing oral binders in some lines of insurance 
raises a question of the validity of an oral contract of insurance. 
A dozen cases treated the problem. Despite the complexity of the 
insurance contract, oral contracts were upheld,’ except in the 
case of accident and health insurance, where the court interpreted 
the standard provisions law as requiring a written policy, though 
it contained no express requirement of a writing.’ In the same 
year the court decided the standard fire policy imposed no such 
requirement. The prevalence of oral binders in fire insurance led 
to the distinction, which could not be supported by the language 
of the statutes: 


It would operate as a serious disturbance of settled notions, 
as well as of the manner in which fire insurance business is 
conducted, to hold that the insured was without protection 
until the written policy was issued or delivered.'% 


These decisions were important in validating the marketing prac- 
tices of the business, for if oral contracts of insurance were invalid, 





“se Kiviniemi v. American Mut. Liab. Ins. Co., 201 Wis. 619, 
231 NW. N. 289° (1930) (automobile insurance); Neuberger v. Aid Ass'n for 
Lutherans, 207 Wis. 133, 135, 240 N.W. 885, 886 (1932) (life insurance 
discussed in dictum). 

“6 Schilbrch v. Inter-Ocean Cas. Co., 180 Wis. 120, 192 N.W. 456 
(1923), interpreting Wis. Laws 1911, c. 84; Wis. Laws 1913, c. 601. 

" Milwaukee Bedding Co. v. Graebner, 182 Wis. 171, 180, 196 N.W. 
533, 536 (1923), interpreting Wis. Laws 1917, c. 127. 
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practices of property and liability insurance agents would have to 
be revised substantially in order to protect purchasers. 

The appellate court was also concerned with various unfair trade 
practices, such as misrepresentations by agents,’°’ backdating of 
policies,’ illegal rebating,’°* and requirements of boldface print 
for certain clauses.1*° Some cases were prosecutions for selling 
insurance without a license.'? In these cases, the marketing offense 
was created by statute, and the court had only the subordinate 
role of applying the law to the facts. 


Control of the Insurance Company—Powers of Agents 


Central to the control of the company is the relationship it has 
to the acts of its agents. The marketing structure of the business 
early came to revolve around the agent, who was an independent 
businessman with interests of his own; the prevailing commission 
method of compensation made him more concerned for the wel- 
fare of the client whose business he solicited than that of the 
distant corporation whose interest it was his legal duty to protect." 
The fiduciary obligation of unswerving loyalty to the company 
was in tense conflict with his self-interest, and this tension between 
fact and legal theory was a major focal point for insurance litiga- 
tion."* The natural defense of the companies to the questionable 
loyalty of agents was circumscription of their powers, and legal 
controversy swirled around the effectiveness of such attempts. The 
cases, like those dealing with loss settlement, show the characteristic 
pattern of a partial and sometimes reluctant accommodation of 


*t See, e.g., Glassner v. Johnston, 133 Wis. 485, 113 N.W. 977 (1907). 

“Fuchs v. Germantown Farmers’ Mutual Ins. Co., 60 Wis. 286, 18 
N.W. 846 (1884). 

See e.g., Diefenbach v. Jarett, 176 Wis. 70, 186 N.W. 189 (1922) 
(commission splitting between two life agents not illegal rebating); Fry v. 
Integrity Mut. Ins. Co., 237 Wis. 292, 296 N.W. 603 (1941) (illegal re- 
bating in fire insurance, coverage proportionately reduced). To evade the 
rebate statutes in life insurance, special agency contracts, advisory board 
contracts, or other devices were used to give prospective policyholders a 
favored position. The Supreme Court held a “‘special canes * contract” to be 
an illegal rebate, in Urwan v. Northwestern Nat. Life Ins. Co., 125 Wis. 
349, 103 N.W. 1102 (135). Other cases considered the effect to be given 
this illegality. See e.g., Laun v. Pacific Mut. Life Ins. Co., 131 Wis. 555, 
111 N. W. 660 660 (1907). ” For the most part such practices were suppressed by 
rulings of the Attorney-General. See, e.g., 1906 Ops. Wis. Atry. Gen. 618; 
1904 Ops. Wis. Atty. Gen. 368, 295; and, 1908 Ops. Wis. Atty. GEN. 463. 

. — e.g., Williams v. Travelers Ins. Co., 168 Wis. 456, 169 N.W. 609 
(191 
™ See e.g., State v. Farmer, 49 Wis. 459, 5 N.W. 892 (1880). 

™ FaRREN, Lire AssuRANCE 63 (1823) shows a very early appreciation 
of this conflict of interest. 

™ About 175 cases dealt with the role of the agent in the marketing 





structure. 
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tough dogma to the needs of the industry. Here, however, the 
court’s application of policy considerations was more frankly 
articulated. Moreover, the taught tradition to be outflanked here, 
—the notion that the authority of an agent must be shown by 
the acts and words of his principal’*—might sometimes be op- 
posed by the freedom-of-contract principle, for the maintenance 
of a firm base of reliable reasonable expectations was a practical 
prerequisite of the workings of an industry based on free contract. 
The victory of needs over dogma was only partial however, and 
some cases applied traditional concepts mechanically and strictly. 

At an early date the court set its pattern for the solution of 
the problem; the half articulated premise of the court’s decisions 
was a public policy imposing on the companies complete responsi- 
bility for the workings of the marketing organization..* The 
companies chose their agents, and the law would not permit them 
to limit effectively the delegated power, for the practical needs of 
the evolving market economy demanded that policyholders be 
able to rely reasonably upon the company as represented by the 
agent. The burden of malfunctioning of the market system was 
transferred by these decisions from the individual policyholder to 
the company, and thence to policyholders collectively. 

A persistent example of the problem was the tendency of the 
commission-compensated agent to conceal from the company in- 
formation he received from the policyholder, when it showed breach 
of warranty or condition. The court early made it clear that the 





™ The very first Wisconsin insurance case, Kelly v. Troy Fire Ins. 
Co., 3 Wis. * 254, *266 (1854) took this traditionally restrictive view of 
the scope of the agent's authority. A few later cases also did so. See e.g. 
Fleming v. Hartford Fire Ins. Co., 42 Wis. 616 (1877). But cf. American 
Ins. Co. v. Gallatin, 48 Wis. 36, 46, 3 N.W. 772, 776 (1879) (on dis- 
tinction between recording and surveying agents). 
“8In Warner v. Peoria Marine & Fire Ins. Co., 14 Wis. *318, *323 

(1861), the court said: 

“The company, however, held them out to the world as its agents, 

authorized to receive applications for insurance, to issue policies, re- 

ceive premiums, etc.; and it is a little less than downright fraud upon 

the public, to claim that such agents could not make a policy ac- 

curate in the description of the property insured, or insert such a 

clause in respect to subsequent insurance as was inserted in this policy. 

If insurance companies can avoid their liabilities on such grounds as 

these, there would be no safety in dealing with them 
If this is the “apparent authority” doctrine, that is acting more than a 
rationalization of the victory of reasonable expectation over the limited au- 
thority of the agent. Two years later the court made it clear that its at- 
titude was persistent: 

“If they deal habitually with people throughout the country through 

these local agents, every person should be entitled to assume that 

such agents are authorized to receive communications material to 

their contracts, until notified to the contrary.’ 
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company was responsible for this conduct of its disloyal agent." 
The companies were faced with a difficult problem in manage- 
ment, for commission-compensated agents were not amenable to 
a kind of control which could compel them to act in accordance 
with their theoretical fiduciary obligations. —The companies made 
efforts to work out systems of compensation on a contingent basis, 
in order to structure the situation to put the agent’s self-interest 
on the same side of the transaction as the company’s."*? The prob- 
lem was never solved, however. 

Beginning with 1870 the legislature took a hand in the prob- 
lem,’!* and from about 1880 the statute dominated the cases on 
agents’ powers. Its sweeping terms made all compensated repre- 
sentatives agents “to all intents and purposes”. The statute swept 
occasional and sub-agents into the agency doctrine developed in 
earlier cases,'#® and struck geographical limitations from agency 
contracis, so far as the policyholder was concerned.1*° 

At an early date the companies sought to prevent “waiver” by 
agents by inserting non-waiver clauses in the policies. Though 
such clauses were ineffective with respect to waiver by an agent’s 
knowledge of breach at the outset,?*! the court in 1887 gave effect 
to the contract provision to prevent subsequent waiver.'*? But 
the judges’ retreat was a limited one; the court soon held the 
clause ineffective to prevent waiver by general agents, for the 
company could not limit its own power to contract.1** 

Thus efforts at direct limitation of the agent’s power to bind 
the company were relatively ineffective. A more subtle effort at 





Keeler v. Niagara Fire Ins. Co., 16 Wis. *523, *539 (1863). 
™8 May v. Buckeye Mut. Ins. Co., 25 Wis. 291, 306-7 (1870): 
“The tendency of modern decisions has been strongly to hold these 
companies to that degree of responsibility for the acts of the local 
agents which they scatter through the country, that justice and the 
due protection of the people demand, without regard to private re- 
strictions upon their authority, or to cunning provisions inserted in 
policies with a view to elude just responsibility.” 
This central doctrine was never abandoned, though some of its peripheral 
incidents varied from time to time. 
™ See 5 ANN. Proc. Fire UNperwriTers’ Ass’N oF N.W. 21 (1874); 
5 id. 83 (1874); 7 id. 134 (1876); 13 id. 57 (1882); 17 id. 212 (1886); 19 
id. 91 (1888); 28 id. 127 (1897) for committee reports and other discus- 
sions wot these problems 
Wis. Laws 1870, c. 59, § 22; Wis. Laws 1871, c. 13, § 1; Wis. Laws 


1880, c. 240, § 5. 

1880)" e.g.. Schomer v. Hekla Fire Ins. Co., 50 Wis. 575, 7 N.W. 544 
( 

™ Knox v. Lycoming Fire Ins. Co., 50 Wis. 671, 7 N.W. 776 (1881). 
1 See e.g., Palmer v. St. Paul Fire & Marine Ins. Co., 44 Wis. 201 (1878). 
™ Hankins v. Rockford Ins. Co., 70 Wis. 1, 35 N.W. 34 (1887). 
*Renier v. Dwelling House Ins. Co., 74 Wis. 89, 98, 42 N.W. 208, 


211 (1889). 














JuLy COURT DEVELOPMENT OF INSURANCE LAW 557 


limitation made use of the standard policy law, in the drafting of 
which the companies played a large part. In fact there is some 
ground for supposing that the limitation of agents’ powers was a 
principal purpose of the statute.12* An ironclad non-waiver provi- 
sion was incorporated in the 1895 standard fire policy, but another 
provision charged the company with knowledge possessed by the 
agent up to the time of delivery of the policy.'** The tenacity of 
established dogma was evident when Mr. Justice Marshall seized 
upon this “knowledge” clause to hold that the legislature in- 
tended to preserve intact the long line of authorities on the agent’s 
knowledge of breach. He eluded the non-waiver clause by calling 
the result an “estoppel”, rather than a “waiver”. The distinction 
had largely been ignored in previous cases, but was now seized 
upon to preserve the established structure of marketing responsi- 
bilities so painfully worked out in prior decades.1?5# 

Despite Justice Marshall’s reluctance to overturn the agent’s 
knowledge cases, his opinions, and those of other contemporary 
judges, showed a marked retreat from the advanced positions pre- 
viously taken on agents’ powers. For example, the parol evidence 
rule was used to prevent waiver of a clause delaying effectiveness 
of a life policy till after company approval,’?° and in 1902, Mr. 
Justice Marshall held, even after conceding that an agent was a 
general agent, that he could not waive the requirement that an 
initial premium be paid in cash, even if he made private arrange- 
ments to take merchandise for it.1?7 

By the 1920’s an end to the judicial reaction was apparent. In 
1923, for example, the court held that an unconditional delivery 
of a life insurance policy by the agent was a “waiver” of non- 
payment of the first premium.’** But the position now taken by 
the court was less extreme than the 19th century position; for ex- 





14 See Welch v. Fire Ass'n, 120 Wis. 456, 464, 98 N.W. 227, 229 (1904). 

8 Wis. Laws 1895, c. 387, § 1. 

1%—_ Welch v. Fire Ass'n, 120 Wis. 456, 98 N.W. 227 (1904). 

1% Chamberlain v. Prudential Ins. Co., 109 Wis. 4, 85 N.W. 128 (1901), 
*1891) Mathers v. Union Mut. Acc. Ass'n, 78 Wis. 588, 47 N.W. 1130 

17 Tomsecek v. Travelers’ Ins. Co., 113 Wis. 114, 88 N.W. 1013 (1902). 
See also Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 423-24, 89 N.W. 
538, 92 N.W. 246, 252 (1902), where Justice Marshall stresses the policy 
of preserving integrity of the fund. 

*® DeGroot v. Mutual Life Ins. Co., 179 Wis. 202, 190 N.W. 443 (1923). 
See also Klingler v. Milwaukee Mech. Ins. Co., 193 Wis. 72;.213 N.W. 
669 (1927); Spohn v. National Fire Ins. Co., 190 Wis. 446, 209 N.W. 725 
tan” cf. Stillman’ v. North River Ins. Co., 192 Wis. 204, 212 N.W. 
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ample, not all agents were treated as general agents, but some 
were mere soliciting agents with limited powers.”° 

In mid-twentieth century the court’s arsenal of weapons was 
sufficiently diversified for policy considerations to affect the result 
indirectly, through choice of relevant analogies. The court used 
with telling effect the doctrines of waiver and estoppel; freedom 
of contract notions might be used or might be avoided by the 
forfeiture principle; in the background were the useful statutory 
provisions. With discriminating analysis and attention to subtle 
fact differences, the court might make the insurance company, and 
ultimately the whole body of policyholders, bear the burden of 
most of the malfunctioning of the agency system, without com- 
pletely freeing the individual policyholder from responsibility to 
respond rationally to the marketing process. The uncommitted 
reader could hardly agree with the companies’ complaint of mis- 
treatment by the court; considered objectively, the technique seems 
nicely designed for its complex task.'*° 


CONCLUSIONS 


The role of the court in the development of insurance law has 
changed greatly over the course of the last century. In earlier 
generations both insurers and policyholders were individual entre- 
preneurs; in the nineteenth century large corporate insurers came 
to dominate the field. Insurance law, developed largely from the 
practices of merchants in a pre-corporation age of free contract, 
required substantial adaptation to an era of contracts of adhesion, 
and to the new lines of insurance created for the needs of industrial 
society. In a multitude of 19th and early 20th century cases, the 
court hammered out a modified legal framework for the admin- 
istration of claims; it-created law. Though the court never ceased 
entirely to play the creative role, that task was largely completed, 





(1990) v. North American Life Ins. Co., 201 Wis. 537, 230 N.W. 612 

™ There were other headings of consequence in the administration of 
claims field. Well over a hundred cases had to determine which of rival 
claimants was entitled to the policy proceeds. The rights of married women, 
discussed supra p. 528, can be regarded as an aspect of tha tproblem. 136, 
or 12%, of the administration of claims cases can best be subsumed under 
the heading of —s and procedure. Important questions were decided 
in some of these cases. For example, burdens of pleading and proof may be 
decisive in the litigation of claims; to cite a single case, Redman v. Aetna 
Ins. Co., 49 Wis. 431, 4 N.W. 591 (1880) dealt with the distinction be- 
tween conditions precedent and subsequent. ‘The former must be pleaded: by 
the policyholder-claimant, the latter by the company. The court makes many 
terms which conceptually were conditions precedent, into conditions sub- 
sequent, to fix the burden of pleading and proof on the company. 
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and the court became more and more super-administrator of the 
claims administration framework it had built. That was its pri- 
mary role in mid-twentieth century. For the most part it played 
the part simply by being available in the background of all disputes 
over claims; only the infrequent breakdowns of the normal processes 
required the court to come forward to exercise compulsion. The 
decline in the volume of appellate litigation, and the shifts in 
character of such litigation, such as the shifts away from loss settle- 
ment procedure cases and toward scope of coverage cases, demon- 
strate the magnitude and suggest the nature of the change in role. 

Beyond the field of administration of claims, the court never did 
play a basically creative role. So far as it legislated, it did so in 
the interstices or on the periphery of statutes. From the beginning 
the court was administrator and not lawmaker in these diverse 
fields. 

The court was subordinate to the legislature in the making of 
insurance law outside the area of administration of claims primarily 
because the court was not suited to that task. Its passive character, 
and its dependence for its lawmaking opportunities upon the acci- 
dents of litigation, deprived it of opportunity to deal with the 
innumerable problems out of which it might have woven a satis- 
factory legal fabric. Nor did it show the superior capacity for law- 
making that would justify its primacy in all areas of insurance law. 
Its handling of the upgrading of fraternal associations showed 
how dogma imprisoned the court and disabled it for a creative role. 
So also its inhibiting activity in the creation of a modern approach 
to women’s rights shows how much more adequate the legislature 
was as lawmaker. The traditional formulation of the court’s role, 
as law finder and law applier, but not as law creator, made the 
court incapable of the sweeping policy judgments that were necés- 
sary to help create a new industry virtually overnight in an age 
of impetuous change. The nineteenth century court could make 
law, but it could do so only slowly, by a gradual process of inclu- 
sion and exclusion, of analogy and difference. Such law making 
took time, and there was no time. The pace of change was such 
that the law, outside the field of claims administration, must be 
made overnight. The corporate structure must be adapted to the 
needs of non-political corporations, and basic decisions made as 
to the legitimacy of internal political structure in the light of 
nineteenth century American ideology. No sooner had insurance 
begun to expand beyond its initial foothold in the insurance of 
marine shipping into wider contact with American life than men 
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discovered that society had much interest in the ways in which 
the insurance fund was acquired, in the preservation of its integrity, 
and in the wider impact of insurance activities on society. Controls 
could not evolve; they must be created by conscious art. There 
was no time to wait for the insurance commissioner to develop 
gradually out of the Curia Regis; he must come into existence as 
a going institution. A single generation produced both the officer 
and the assignment of his tasks. And the commissioner’s activity 
must be paid for; the creative agency must have the power of the 
purse. The court was not adapted to this task and the legislature 
dominated the making of insurance law in these important fields. 

The inadequacy of available remedies militated against law- 
making by the court. There must be much organizational work 
and business activity before litigious controversy over claims could 
test the basic validation of the enterprise, the legality of the cor- 
porate structure and practices, or the propriety of the ways in 
which the fund is raised. Basic legality must be known before 
the enterprise can proceed. The common law action for damages 
thus would not serve. The declaratory judgment would have 
helped, but only the legislature could make the positive decisions 
needed to justify elaborate commercial activity in new fields and 
under new forms. 

Most questions outside the distribution of the fund were wide- 
spread in incidence, but not especially intense. All policyholders 
were involved but none to a very great extent. Nor did the ques- 
tions always involve money; for instance the problem of voting 
rights did not. Only in the area of administration of claims were 
the litigious controversies individualized enough, large enough in 
amount, and frequent enough, that the court could adequately 
serve as the main lawmaking agency. 

With a claims administration framework to begin with, derived 
from Lord Mansfield’s marine insurance law, and with innumerable 
controversies as raw material, the court was able to make suitable 
law in the one area. Though the court did not realize it, and 
though its own dogma of freedom of contract made the task diffh- 
cult, the primary functional objective of the court in the whole 
century of Wisconsin development was the shackling of the unre- 
strained will of the insurance company. The development of 
waiver and estoppel, skillful techniques of contract interpretation, 
and the broad sweep of the company’s responsibility for its agency 
organization, were the main devices for achieving the objective. 
The court’s handling of technical doctrine to achieve this objective 
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bears much resemblance to the earlier use of fictions and the de- 
velopment of equity to soften the harshness and temper the inade- 
quacies of legal dogma. Insurance, which began in marine shipping 
as a completely free contract for the achievement of a limited 
business objective, became a social institution of vast importance 
and extensive implications. In the process, it ceased to be an ex- 
pression of the will of both contracting parties, and became an 
expression of the will of the insurance company, largely restrained 
by social policy for the achievement of the objectives of a highly- 
organized society. 
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Multiple Line Underwriting and 
Wisconsin Insurance Laws 


RiIcHARD M. HEIns* 


From the time of the special incorporation acts of the colonial 
legislatures: to the present, the structure and destinies of the in- 
surance business to a large degree have been guided by govern- 
ment.? While the form of regulation has changed,’ the purposes 
and objectives appear the same, namely: to promote and protect 
the public interest (1) by assuring the financial solvency of com- 
panies, (2) by promoting fair and equitable relationships with pol- 
icyholders, and between and among companies,‘ and (3) by main- 
taining and enlarging the services of the institution to the insur- 
ance consumer. The wisdom and adequacy of legislation, existing 
or proposed, must be measured in terms of these tests.°5 To the 
extent that the above objectives are still valid, the discussion which 
follows will attempt to apply these yardsticks to several phases of 
Wisconsin regulatory policy as they relate to certain current de- 
velopments in the property and casualty insurance business. 





*B.B.A. 1949, M.B.A. 1950, Ph. D. 1954, University of Wisconsin; As- 
sociate Professor of Commerce, University of Wisconsin; Associate Professor 
of Insurance on leave from the University of California at Los Angeles; 
C.P.C.U.; former staff member, Wisconsin Insurance Commission. 

*For a discussion of the history and regulation of some of the first in- 
surance companies sogenions in the New World, see BAmnBRIDGE, BIOGRAPHY 
OF AN IpEA 42 (1952). See also HorFMAN, INSURANCE SCIENCE AND Eco- 
nomics 175 (1911). For a detailed historical meg | analysis see PATTER- 
SON, THE INSURANCE COMMISSIONER IN THE UNITED STATES 519-537 (1927). 

* The statutory duties and powers of the state commissioners of insur- 
ance relate to every aspect of the business. See e.g. Wis. Stat. cs. 200-210 
(1955). For an interesting summary of the history of insurance regulation in 
Wisconsin see Address by Governor Vernon W. Thomson, Wisconsin As- 
sociation of Insurance Agents, October 2, 1956. 

*The form of regulation has changed in Wisconsin over the years. In 
1850 the Secretary of State was designated by Wis. Laws, c. 232, § 11 (1850) 
to serve as the licensing official. In 1858 the governor was given inquisitorial 
and > aT ywwers over all insurance companies by Wis. Laws, c. 103, 
$§ 1-5 (18 8). The latter act was formally repealed in 1870 when the 
supervisory and licensing powers were vested in an insurance commissioner. 
Wis. Laws c. 56, § 32 (1870). 

‘Fair and equitable relationships” has come to mean primarily effective 
rate regulation and control over competitive practices. The first rating law 
was affirmed by the United States Supreme in German Alliance Ins. 
Co. v. Lewis, 233 U.S. 389 (1914). trol. over competitive practices has 
taken various forms since the Court upheld the agent's licensing law of 
Virginia in Paul v. Virginia, 75 U.S. (8 Wall.) 168. (1869). . . 

*Senator Pat McCarran, author of 59 Stat. 33 beef 15 U.S.C. §§ 
1011-15 (1952), thinks that. the protection of the public be the primary 
concern of Congress as to continued state regulation. 33 A.B.AJ. 525 (1947). 
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PURPOSE AND SCOPE OF ANALYSIS 


The multiple lines law* enacted in Wisconsin in 1947’ may prop- 
erly be characterized as a landmark in Wisconsin insurance legis- 
lation. This law permits companies to write all of the legally de- 
fined lines of insurance other than life in a single corporate organ- 
ization, provided certain minimum capital and surplus require- 
ments are met.® It is no longer necessary for separate legal entities 
to be created and licensed to write each of the traditional fire or 
casualty lines of insurance. This legislation in Wisconsin was a 
part of a national pattern of similar enactments in other states, 
differing only in several subordinate details.® 

As a result of this type of legislation the structure and character 
of property and casualty insurance in the United States has been 
rapidly changing. The obliteration of the artificial legal boun- 
daries between fire and casualty insurers for licensing purposes has 
stimulated considerable enthusiasm for removing similar boun- 
daries in policy coverage. The expansion of underwriting authority 
to encompass the whole spectrum of property and casualty risks 
in a single multiple line insurer has led to the similar expansion 
of policy coverage to encompass “all risks” in a single multiple 
line or peril contract.'° 

It would be fallacious to single out the multiple line legislation 
as the sole cause of these revolutionary changes, since there is con- 
siderable evidence to support the conclusion that the economic 
and political pressures brought indirectly by the insurance con- 
sumer for broadening the services of private insurance were the 
principal root causes.1' In addition, increased competition within 
the insurance industry has further stimulated and encouraged much 
of the current policy innovation. Price or rate competition has 
produced the inevitable product or policy competition. In an 
effort to maintain competitive advantage companies have developed 





* Wis. Stat. § 201.05 (1955). While this legislation was recommended by 
the National Association of Insurance Commissioners for adoption by the 
several state legislatures, no uniform law was drafted. See Report of Multiple 
Lines Coverage Committee N.A.I.C. Proc. 222 (1945). 

* Wis. Laws 1947, c. 90. 

*See p. 576 infra. 

*Compare Wis. Stat. §§ 201.04, 201.05 (1955) with N.Y. Ins. Law 


* For a discussion of the structural changes occurring in the property- 
casualty insurance business see Winter, The Multiple Line Concept in Ex- 
AMINATION OF INSURANCE CompaANtES 527 (Straub ed. 1953); Heins, Recent 
oo ey in Property and Casualty Insurance, 9 J. Am. Soc’y C.L.U. 
(1945 Report of Multiple Lines Coverage Committee, N.A.I.C. Proc. 222 
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new types and combinations of coverage for which price compari- 
sons are extremely difficult, if not meaningless. The realignment 
of the business, with fire specialty companies now writing casualty 
lines, and casualty companies writing fire lines, has greatly encour- 
aged the intermixture of theory and practice in underwriting which 
formerly distinguished each of these traditionally separate lines of 
insurance.” 

The impact of these developments on the total legal framework 
of state regulation of insurance is still to be completely felt. How- 
ever, within the period of time which has elapsed since the enact- 
ment of multiple line laws and the chain reactions resulting there- 
from, certain definite insurance regulatory problems are develop- 
ing which demand attention and solution. Decisions as to how 
far competitive forces may go in evolving new coverages and rates 
without upsetting established procedures for regulation and con- 
trol must be made. New solvency standards may have to be estab- 
lished to allow smaller companies lacking sufficient surplus and 
capital to participate in writing the broader coverages in order 
to preserve competition. Statutory and administrative concepts of 
standard policy terminology may have to be modified to accom- 
modate the packaging of perils or the writing of all risk coverage 
on a logical and efficient basis. In a sense, the whole framework of 
regulation is being put on trial in terms of its ability to accommo- 
date those changes now occurring which further the public interest 
and restrain those which do not. Just as the structure of the busi- 
ness is going through a dynamic period of development, so must 
the legal structure for regulation be reappraised in the light of 
these changes in order for it to accomplish its avowed objectives. 
It will be the purpose of this paper to examine the current prob- 
lems in the regulation of insurance in Wisconsin brought about 
by the advent of multiple line underwriting.'* 


Definitions 


Multiple line company. The term “multiple line company” 
must be defined in more precise language. In general, a company 
which writes more than one line of insurance as defined by the 
respective state statutes would be a multiple line company.’* This 





%See Winter, supra note 10. 

* Changes have been proposed in the current session of the legislature. 
See: Bill 465A; Amend. 1A, Bill 465A; Bill 187A; Bill 264S; Amend. IS. Bill 
264S (Wis. 1957). 

“The term “line” is a colloquial term and has several meanings. It may 
refer to types or kinds of insurance, classes of insurance, or amount of in- 
surance on a given property. The term is not found in the statutes, but the 
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is misleading in that a company writing the personal property 
floater policy, for example, which is a combination of several lines 
or types of perils under the respective state statutes, still may be 
a single line company since this particular coverage is deemed 
inland marine insurance by administrative ruling and statutory 
definition."* A multiple line company is better defined in the 
broader sense as a company licensed to write in a single corporate 
organization any combination of what is traditionally known as 
fire and inland marine, marine, or casualty insurance. 

Multiple peril policy. The term “multiple peril policy” is like- 
wise confusing, as it is used in insurance parlance to describe 
many of the new and different insurance coverages developed by 
the multiple line companies.** Strictly defined, a multiple peril 
policy would be any insurance contract which combines two or 
more perils in a single insurance policy. This definition would 
include extended coverage under a fire policy as a multiple peril 
contract since it combines eight perils in a single contract. The 
current use of the term, however, is directed primarily at the recent 
combinations of the traditional fire, inland marine and casualty 
lines of coverage. Personal liability combined with fire, theft and 
the other physical damage coverage, as represented in the home- 
owners’ policies, is an example of the modern multiple peril policy. 

Package contract with a divisible premium. Further semantic 
distinctions must be made among the various terms used to describe 
these coverage or peril combinations. Where the contract is merely 
a combination of existing approved policies, with premiums sepa- 
rately stated for each peril insured, the multiple peril policy is 
referred to as a “package contract with a divisible premium.” This 
method of combination produces a physical joining of contracts 
into a single policy, but at the same time contemplates a separate 
actuarial and legal structure for each of the respective parts. The 
loss experience is kept separate for each peril insured, along with 
a similar accumulation of premium volume. Rates are adjusted 
accordingly for each part of the package. 

Indivisible premium. The second method employed has been a 
complete integration of coverage and premiums in a single policy 
with a single “indivisible premium.” This approach to policy 





terms “kind” ‘class are presumably interchangeable with it. See Wis. 
Stat. §§ 201.04, 26105 (1) (1955). 

* Wis. Apm. Cope § Ins. 4.07 (1955). 

* The term “multiple peril policy” is on found in the statutes and again 
the term ag is a colloquial e ifs) for kinds or types of insurance as 
found in 


Strat. § 201.04 (1 
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drafting under multiple line underwriting authority has been re- 
ferred to by some regulatory authorities as developing entirely 
new kinds of insurance.’? Such policies are neither fire nor casualty 
nor package combinations of these lines, but truly an integration 
of both. Where state statutes do not privilege such complete inte- 
gration of coverage, as in Wisconsin, no fully multiple line contract 
may be legally written.** 

It is this second approach to peril combination which touches 
the heart of the current regulatory problem in the property-casualty 
insurance business; namely, is it in the public interest and accord- 
ing to sound regulatory policy to privilege complete integration 
of perils or lines of insurance which heretofore have been defined 
separately, rated separately and regulated separately as to policy 
content? Are there adequate safeguards to protect the public from 
“excessive, inadequate, or unfairly discriminatory” rates’? when 
the separate parts of the contract are no longer identifiable and 
no valid loss experience is available on which rates may be based? 


History OF MULTIPLE LINE 
AND PoLicy LEGISLATION IN WISCONSIN 


The scope of underwriting authority given an insurance com- 
pany in its license or charter has effectively dictated the scope and 
content of the policies which it may write. It therefore becomes 
necessary to analyze the history of company licensing laws as well 
as policy combination laws to fully understand the current multi- 
ple line regulatory problem. 

In Great Britain the first chartered companies were organized 
to write the ocean marine risks. It was logical that these early 
charters did not limit the insurer’s underwriting authority to 
specific perils such as fire, lightning, heavy weather, sinking, strand- 
ing, collision or other defined causes of loss. Insurance contracts 
were needed to cover all the causes of marine loss, and the British 
government responded by establishing the necessary legal frame- 
work within which this “all risk” approach to marine insurance 
was possible. Because of this early marine influence, insurance 





Linder this theory a multiple line policy would be a‘kind” of insur- 
ance in addition to and distinct from those kinds listed in Wis. Stat. § 201.04 
(1955). See Memorandum, Multiple Line Underwriting Developments, AMER- 
IcAN Mutua ALLIANCE, July 26, 1954. In following the ‘new kind” theory 
Oregon, for example, has enacted legislation which limits the situation in 
which multiple coverages may be included in a separate policy, and re- 
qs separate statements of rates and premiums for each line combined. 

re. Laws 1955, c. 225. 
* See tf Miss. Cope Ann. §§ 5816, 5823 (1955). 
*See Wis. Stat. §§. 203.32, 204.37 (1955). 
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companies in Great Britain today have very broad underwriting 
authority. It does not necessarily follow that all companies doing 
business in Great Britain write all lines of insurance, but the char- 
ters of the respective companies are sufficiently broad to allow 
this approach to providing insurance coverage.*° 

In the United States, on the other hand, the evolution of under- 
writing power legally granted insurance companies did not reflect 
the marine influence as it did in England. The charters of the 
first companies organized in this country before the Revolutionary 
War were very restrictive and identified underwriting authority by 
specific causes of loss.2* Some historians explain this phenomenon 
in terms of the desire of the British insurance market to limit the 
scope and extent of insurance provided by competing companies 
in the New World.”? A better explanation would be the general 
cautious attitude of the first colonial insurance companies to main- 
tain solvency and not to insure dangerous or hazardous combina- 
tions of risks.** 

After the Revolutionary War, the charters of the insurance com- 
panies were restricted in such a manner as to perpetuate this con- 
cept of limited underwriting authority and policy content to specific 
causes of loss. Thus, there developed in the United States a com- 
partmentalization of underwriting authority, justified primarily in 
terms of preserving the financial solvency of the new small com- 
panies and promoting equity among policyholders by segregating 
the assets accumulated from each class or type of coverage under- 
written. 


Wisconsin Legislative History 


An analysis of Wisconsin legislative history relating to the 
underwriting authority of companies and the combination of pol- 
icies provides an interesting contrast to the general legislative 
history found in other states. In 1850, the legislature enacted a 
general insurance regulatory law which seems to indicate that the 
legislature was exposed to the marine influence in terms of provid- 
ing very broad underwriting authority to companies chartered 
under the Wisconsin insurance laws.?* This act did not set out 





* BOHLINGER & MERRILL, INSURANCE SUPERVISION AND PRACTICES IN ENG- 
LAND (1948); Winter, supra note 10, at 532 
™ Patterson, op. cit. supra note 1, at 521. 
* HOFFMAN, op. cif. supra note 1, at 170. 
*For a —_— discussion of this interesting history see BAINBRIDGE, 
op. cit. supra note 
* Wis. Laws 1850, c. 232. Section two of the act provided: 
“Any company organized under this act shall have power .. . and 
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detailed classes of perils which a company may write other than 
separating a life company from a general insurance company. This 
wide scope of underwriting power, however, was not reflected in 
the insurance coverages written during that period. Rather there 
is considerable evidence to indicate that the same cautious ap- 
proach to insuring property by identifying the specific narrow 
causes of loss permeated most of the policies of the general insur- 
ance business in that era.”® 

In 1870 fire insurance was segregated from the other casualty 
lines,2* and started the process of legally requiring compartmen- 
talization in underwriting authority. The fact reveals that broad 
underwriting authority was not encouraged or desired by the com- 
panies or the legislature. The high water mark of this compart- 
mentalized approach to company licensing and policy structure 
occurred in 1909 when an amendment to the insurance code sep- 
arated coverage into fifteen general insurance classifications and 
indicated these fifteen classes of business as being the sole purposes 
for which an insurance company could be organized.” 

This amendment to the insurance code was dictated to a large 
degree by a development which occurred in New York at approxi- 
mately the same time. The New York legislature enacted what 
was known as the Appleton Rule?* which imposed upon all insur- 
ance companies organized outside New York but doing business 
in New York the same restrictions on the kind of insurance bus- 
iness or combinations of insurance business which the New York 
law imposed on domestic companies. Companies paid the price 
for permission to operate in New York by being forced to classify 
their insurance business in all states in the detailed and compart- 
mentalized form that was required by the New York statutes. 
Other states in the country patterned their insurance licensing 
laws and definitions of underwriting authority after the New 
York laws. 

Wisconsin legislation clearly and specifically divided insurance 





may make insurance upon any and all of the risks . . . mentioned in the 
first section of this Act, except for the insurance of life and health, but 
the business of life insurance and health insurance shall in no wise be 
connected or united in any company making insurance on marine and 
fire risks.” 

* First ANNUAL REPORT OF INSURANCE CoMM’R OF WISCONSIN (1869). 

* Wis. Laws 1870, c. 56. 

* Wis. Laws 1909, c. 460. 

* Now N.Y. Ins. Law §§ 42 (2), (3). For a case indicating the extra- 
territorial impact of individual state requirements on underwriting authority 
see: State ex rel American Indemnity Co. v. Brown, 189 Minn. 497, 250 
N.W. 2 (1933). 
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companies into the traditional licensing classifications of fire, 
casualty and life companies in 1909,?° and required that separate 
and distinct policies be written for the various kinds of insurance, 
permitting only the combination of fire and sprinkler leakage, and 
disability and liability risks.*° Since 1909 the pendulum has swung 
away from tight compartmentalization of underwriting authority 
to a general relaxation of the regulatory strait jacket. In 1919 the 
statutes were amended to allow companies to write coverages of 
fire, marine, sprinkler leakage, title and credit insurance within 
a single corporate organization.*! Then in 1933 the statutes were 
amended to allow for the so-called personal property floater to be 
introduced, which was in a sense the first truly multiple peril all- 
risk contract.** The act further provided that there need not be 
a separate premium charge stated for each type of peril covered 
in the policy.** This was strong evidence of legislative recognition 
that insurance coverage could be developed with a broad grouping 
of perils without separation of premiums or using many separate 
companies. Since that time, the personal property floater has been 
recognized in regulations dealing with peril combination as an 
inland marine type of insurance coverage.** 

Other combinations of perils in a single policy and an indivisible 
premium appeared during this period. The extended coverage 
endorsement to the basic fire policy exacted a single premium 
charge for a combination of eight separately defined perils. The 
jewelers’ block policy has been issued in the United States since 
1920 and combines fire, extended coverage, burglary and theft in 
a single “all-risk” type policy. Boiler and machinery insurance 
similarly combines property and liability coverages in a single 
contract. 

The multiple line law in 19478 was the culmination of efforts 
to break down the artificial walls which heretofore had separated 
companies into a narrow underwriting purview. What is extremely 
significant, however, is that the multiple lines law did not change 
the then existing statutory provisions stating that policy combina- 
tions could not similarly be written to cover all perils or risks 
which may confront the insured. Rather the policy compartmen- 





* Wis. Laws 1909, c. 460, § 1897(2). 

*® Wis. Laws 1909, oo. § 1897(3). 

* Wis. Laws 1919, c. 70, § 1; Wis. Laws 1919, c. 536. 
* Wis. Laws 1933, c. 145, c. 487, § 31. 

* Wis. Laws 1933, c. 145, § 2. 

* Wis. Apm. Cope § Ins. 4.07 (1956). 

* Wis. Stat. § 201.05 (1955). See p. 2 supra. 
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talization with premium separation remained while underwriting 
authority compartmentalization was removed. 

The key section of the code dealing with legality of line combi- 
nation is section 201.05 (3). Under its provisions no policy combi- 
nation of fire or marine is allowed with the casualty lines, except 
sprinkler leakage, without a separate premium charge being made 
in the policy for each of these lines.** Lines of insurance may be 
packaged together in a single contract, but the separate parts of 
the package must be identifiable both as to rates and as to contract 
terminology.** By the enactment of this portion of section 201.05 
it is apparent that the legislative intent is to prevent the insurance 
companies, whether single or multipie line, from combining cov- 
erage at their own discretion and stating indivisible premium 
charges for any of the perils insured. 


Conflict in Insurance Theory 


On the surface it would appear that section 201.05, by allowing 
multiple line companies to be licensed on the one hand, and pre- 
venting multiple line policies with indivisible premiums on the 
other, indicates an inconsistency in the attitude toward broader 
all-risk coverage and the multiple line approach to providing in- 
surance protection. The statutes provide for two different methods 
by which more lines of coverage can be written in a single contract: 
(1) packaging perils or lines of insurance with separation of prem- 
iums; and (2) combining or integrating a limited number of lines 





*Line numbers 1, 2, 5, 6, 10, 11, 12, 13, 14, 15 and 17—fire, marine, 
liability, steam boiler, burglary, plate glass, sprinkler leakage, elevator, live- 
stock, automobile and other casualty—may be combined in one policy only 
if separate premium charges are stated, subject to the following exceptions: 
The lines specified as follows may be combined in one policy without sep- 
arate premium charges (the numbers refer to subsections of Ws. STAT. 
§ 201.04 (1955): 

1 and 12 Fire and sprinkler leakage 

7 and 10 Fidelity and burglary 

4 and 5 Disability and liability 

5 and 14 Liability and livestock 

5 and 15 Liability and automobile 

5, 15 and 18 Liability, auto insurance and medical payments 


5 and 18 Liability and medical payments 
6 and 18 Steam boiler and medical payments 
10 and 18 Burglary and medical payments 
13 and 18 Elevator and medical payments 


15 and 18 Automobile and medical payments 
17 and 18 Other casualty and medical payments 
* The problem of contract terminology is covered in Wis. Stat. § 203.06 
(1955) dealing with the use of the standard fire policy where the peril of 
fire in insured. Wis. Stat. § 203.06 (6) (1955) makes exceptions for motor 
— insurance, marine or inland marine insurance or insurance on grow- 
ng crops. 
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with indivisible premiums. While some multiple line policies are 
privileged,** the statutes favor the package approach. The apparent 
inconsistency is not as great as it may first appear, however. 

The first method which requires a separation of premium is 
more than a legalistic technicality, since there is also an implied 
separation of loss experience for purposes of rate regulation for 
each part of the package. The loss reserves in the company’s annual 
statement must be stated separately for each line; premiums, taxes 
and fire department dues are separately applied to the fire portion 
of the rate; capital and surplus must be maintained for each of 
the lines combined.*® It is with reference to these items that mul- 
tiple line policies seem to be incompatible with the present struc- 
ture of regulation. From the viewpoint of implementing regula- 
tion, however, the separation of premium requirement is most 
significant, as it is only by this separation that the solvency and 
rating law tests may be applied and premium taxes computed.‘ 

From the viewpoint of the insurance consumer, it would first 
appear to make little difference whether or not premiums are 
stated separately or combined in a single amount, if the same econ- 
omies resulting from buying one policy rather than many can be 
effected. Assuming the coverages are exactly the same, the insured 
may even favor the separation of premium contract which allows 
him to elect only that portion of coverage where there is a real 
exposure to loss. This flexibility in electing to carry only parts 
of the package has been argued as both an advantage and a dis- 
advantage to the insured. By selecting only the more needed cov- 
erages the insured may avoid paying for coverages he may never 
need. This philosophy of coverage is based on the premise that 
the insured knows his most probable causes of loss, a premise cer- 
tainly not immune to attack. Also, it allows the insured to select 
against the company, which means that rate levels must reflect the 
increased risks insured. 

On the other hand, the indivisible premium contract permits 
greater economy in broader risk distribution. By removing the 
opportunity for adverse selection against the company the insured 





* See this page and p. 570 supra. 

* Wisconsin is not the only state which has been bothered by these 
problems. As recently as May, 1956, Commissioner Robert B. Taylor, the new 
president of the National Association of Insurance Commissioners, presented 
to the Rates and Rating Organizations Committee of that association a sweep- 
ing series of questions which, in his view, continue to require clarification in 
connection with multiple line underwriting. Report of Multiple Peril Insurance 
Rating Organization, N.A.I.C. Proc. 186-192 (1957). 


“” See pp. 576 and 578 infra. 
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pays a single premium which includes certain coverages he may 
not think he needs. The rebuttal to this position is that such in- 
divisible premium policies are discriminatory. For example, the 
indivisible premium commercial block policy has been written in 
some jurisdictions with flood coverage. An insured who is located 
in an area where flood could not possibly occur is in a sense dis- 
criminated against by the insured who pays the same premium 
and is located in a flood area.* 

The surrebuttal is that all insurance rates are based on averages 
and many small differences in risks cannot be reflected in the 
rating structure. Besides, the flood exposure for one insured may 
be off-set by the absence of another peril which the non-flood ex- 
posed insured may experience. The theory is that this balancing 
of exposures of the respective insureds will produce an equitable 
rating structure, and certainly is not unrealistic as coverage is 
broadened. Furthermore, rating plans, underwriting rules, and 
company risk selection may reflect risk differences in the final cost 
to the insured, and remove some of the discrimination which may 
otherwise exist. The agreement of rating bureaus to keep loss ex- 
perience by cause of loss helps to retain identification of differences 
in loss cost by the respective perils. 

The Wisconsin statutes presently allow considerably less inte- 
gration of coverage than do other states.*? This does not mean 
that the problem is fully resolved in other states. The removal of 
statutory prohibitions does nothing to solve the problems of effec- 
tive regulation and control of these policies or to establish the 
administrative procedure for fitting these policies into the present 
framework of regulation. 


Policies Currently Written in Wisconsin 


In applying section 201.05(3) to the policy filings which have 
been made by the insurance companies and bureaus, the insurance 
commissioner has generally allowed many new “package policies’ 





“See Address by Percy Lynch, INsuRANCE BROKERS EXCHANGE OF 
CALIFORNIA ANNUAL MEETING, February 9, 1955. 

“The former manager of the Multiple Perils Rating Organization, Roy 
McCullough, reports that only the states of Wisconsin, oar and the ter- 
ritory of Hawaii still retain statutory limitations on line combination and 
premium separation. Where such statutory prohibitions existed in Massa- 
chusetts, North Carolina and Virginia, changes were made to accommodate 
the multiple line, indivisible premium contracts. In the perhaps biased words 
of Mr. McCullough, “The Wisconsin section requiring separation of premium 
charges in certain instances is, in my judgment, an anachronism, and should 
be changed as much as the legislative climate will permit.” Letter to author, 
January 28, 1957. 
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to be written. On recommendation of an Inter-Bureau Insurance 
Advisory Group* the fire, inland marine and casualty rating bur- 
eaus have made joint filings of rate information on these package 
contracts. This joint approach to the problem by companies and 
rating bureaus is necessitated by section 201.05(3) and has worked 
successfully in Wisconsin and other states where laws have not 
permitted indivisible premiums. The insurance consumer is offered 
a kind of “all-risk” contract which attempts to divide the total 
risk into the historical and statutory line compartmentalization for 
rating and regulatory purposes. As clumsy as this procedure may 
appear, many new policies have been drafted and approved. 

Illustrative is the comprehensive dwelling policy which was 
recommended by the Inter-Bureau Advisory Group. Five separate 
divisions of coverage are combined into a single policy with sep- 
arate premium charges: (a) fire and allied lines; (b) broad form 
and personal theft; (c) comprehensive personal liability (including 
medical payments); (d) named perils worldwide floater; and (e) 
scheduled glass. The insured is allowed to select those portions 
of the contract which fit his needs and receives rate discounts 
resulting from the packaging feature if he takes the mandatory 
coverages ranging from ten to thirty percent for each coverage 
selected. Similar package contracts with separation of premiums 
have been approved in filings by companies and independent 
rating bureaus.* 

Multiple line policies on the other hand, which integrate perils 
or lines into a single policy and use an indivisible premium have 
been filed and approved in Wisconsin, but only with great diffi- 
culty. By broadly interpreting section 201.05(3) the insurance 
commissioner has approved the homeowners’ policies and the 
manufacturers’ output policies.“® The argument that such a com- 
bination of coverage is in direct violation of section 201.05(3) 





“A trade organization established to coordinate the rate-making activities 
of the separate fire, marine and casualty rating bureaus for making rates on 
multiple peril contracts. 

“ Other examples are the motel owners policy—a combination of fire and 
extended coverage, liability other than workmen's compensation, and theft; 
the homeowners ultra policy—a combination of comprehensive personal liability 
or farmers comprehensive liability, auto liability and physical damage, and 
the personal property floater; and the commercial property block policy—a 
combination of fire, extended coverage, sprinkler leakage, vandalism, theft, 
and an all-risk loading for an all-risk policy on buildings and contents for 
manufacturing risks. 

“The homeowners’ policies are divided into three different types, A, 
B and C, all of which include physical damage, theft, consequential and 
liability coverages on an indivisible premium basis and are truly multiple 
line contracts. 
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where there is no separation of premium was met by developing 
special statutory endorsements to the contracts which provide for 
arbitrary premium separation.** Even with this endorsement the 
premium is allocated to the respective lines of coverage on an arbi- 
trary basis rather than by an exact separation. Loss experience by 
cause of loss cannot be specifically related to each component part 
of the premium charged with any degree of accuracy, and this arbi- 
trary allocation does nothing to privilege careful judgments as to 
rate adequacy or excessiveness beyond what the rating plan now 
allows. One possible saving factor from a regulatory view is that 
the rating plan used to develop the homeowner’s rates indicates 
the weight placed on the respective lines or component parts of 
the premium. By comparing the rating plan with the loss experi- 
ence collected by cause of loss, it is possible to make reasonably 
accurate decisions with respect to the excessiveness, adequacy or 
discriminatory features of the rate.*7 Whatever the case, a very 
substantial increase in nationwide premium volume during the 
past two years indicates the tremendous popularity of the home- 
owners’ policy with the insurance consumer.** At the same time 
the problems of effective regulation which have developed from 
these coverages have yet to be solved. 


CURRENT REGULATORY PROBLEMS 
ARISING FROM MULTIPLE LINE POLICIES 


As has been demonstrated, the conceptual framework for regu- 
lation of the property and casualty insurance business in this coun- 
try has been on a separation of lines approach. This has been 
particularly true in Wisconsin where the legislature has expressed 
this concept in specific language not only in regard to policy com- 
bination and underwriting authority in section 201.05(3), but also 
as to capital and surplus requirements;*® rate regulation;*® taxes 





“The endorsement for homeowners’ policy “C”, for example, reads as 
follows: 
“In accordance with the requirements of Section 201.05, Subsection 
3(a) of the Wisconsin Insurance Law, in the policy to which this en- 
dorsement is attached the premium charge allocated to Sub-Sections 
(5) and (18) of Section 201.04, Liability Insurance and Medical Pay- 
ments, is $30.” 
“See the rating plan filed by the Multiple Perils Insurance Rating Or- 
qin with the Wisconsin Insurance Commission for homeowners’ policy 


“Premiums written for homeowners’ policies rose from $83,500,000 in 
1955 to $173,000,000 in 1956; premiums for comprehensive dwelling policies 
rose from $6,000,000 in 1955 to $30,000,000 in 1956. The National Under- 
writer, April 4, 1957, p. 1, col. 2. 

“Wis. Start. i 201.05(2), 201.11, 203.28, 204.041 (1955). 

© Wis. Start. 203.32, 204.39 (1955). 
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and fire department dues;*! annual reports;** and policy content.** 
The advent of multiple line policies has challenged this whole 
structure of regulation as they do not presently fit into the existing 
elaborate and detailed regulatory framework. A discussion of 
each of these sections of the law will illustrate this point very 
vividly. 

Capital and Surplus Requirements 


Under section 201.11 all stock companies doing business in 
Wisconsin must maintain a minimum capital of at least $200,000 
for the first line written under section 201.04, and $100,000 for 
each additional line written excluding marine, plate glass, sprinkler 
leakage, livestock insurance, other casualty and medical payments, 
and surplus equal to one-fourth of its capital requirement. In the 
event the stock company chooses to write fidelity, it must have an 
additional $250,000 capital, and $125,000 surplus.** Thus, in order 
to be licensed to write all lines under section 201.04 excluding 
credit, title and disability, a foreign stock company must have 
$1,050,000 capital and $325,000 surplus. Mutual companies, if not 
organized in Wisconsin, and operating on a non-assessable basis, 
must have just half of the capital and surplus required of a stock 
company.®*° 

However, section 203.28 modifies section 201.05(2) for domestic 
companies, and reduces the capital requirements by defining fire 
insurance to include burglary and theft, and automobile liability. 
Therefore, domestic stock companies may write all the basic lines 
of insurance (excluding credit, title, disability and fidelity) with 
only $200,000 capital and $50,000 surplus. Domestic mutuals on 
a non-assessable basis can do the same with only $125,000 surplus 
exclusive of surplus notes.* 

From the point of view of effective insurance regulation the 
basic question which must be answered is: What are the capital 
and surplus requirements necessary to accommodate the new multi- 
ple peril contracts, where lines of coverage are not specified as 
such? An “all-risk” policy presumably could be interpreted to 
include all of the lines indicated in section 201.04 excluding credit, 
title and disability insurance. Foreign stock companies under that 





™* Wis. Stat. §§ 76.30, 76.32, 201.59 (1955). 
* Wis. Stat. § 201.50 (1955). 

* Wis. Stat. §§ 203.01, 204.31, 204.34 (1955). 
* Wis. Stat. §§ 204.041, 201.05 (1955). 

© Wis. Stat. § 201.07 (1955). 

* Wis. Strat. §§ 201.05(2m), 203.28 (1955). 
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construction would need $1,375,000 of capital and surplus, whereas 
domestic companies would need $250,000 without fidelity and 
$625,000 with fidelity. 

Under present construction and interpretation of these sections, 
the insurance commissioner has ruled the homeowners’ policy to 
contemplate fire, liability and burglary risks, meaning that foreign 
stock companies must have $450,000, foreign mutuals $225,000, 
domestic stock companies $400,000, and domestic mutuals $187,500 
for capital and surplus to write the coverage. The regulatory prob- 
lem is whether or not the present capital and surplus requirements 
are realistic and workable for companies writing the multiple line 
contracts. If coverage is expanded to include fidelity loss, the cap- 
italization requirements would in effect be doubled over present 
requirements for an incidental risk.** If the multiple line con- 
tracts eventually are deemed to include all lines under section 
201.04, then only the very largest companies could write them. 
This would greatly reduce competition, and in some cases put 
some of the smaller companies out of business altogether. Dwelling 
fire coverage has been the back-bone of many smaller companies; 
the homeowners’ policies have already had the effect of siphoning 
this business away from the small companies. Reinsurance arrange- 
ments with larger companies may allow smaller companies to 
write the multiple line contracts, but such solutions to the problem 
are only temporary and tend to destroy competition. In any event, 
the public interest may be seriously threatened if the small com- 
panies are eliminated from the insurance market.** 


This prospect must be balanced against the other contingency 
that if companies are allowed to write multiple line coverage with 
insufficient capital and surplus, particularly when the rates on the 
coverage are yet unestablished, insolvency may result which also 
may greatly harm the public interest. In that event, not only would 
many insured’s be left uncompensated for their losses, but the 
public faith and confidence in all private insurance may be shaken. 
Insurance regulation must walk the precarious tight rope of main- 
taining competition and preserving the market of small insurance 





* Fidelity coverage would be viewed to be a very small part of any 
type of homeowners’ policy as it would provide against theft by employees, 
a seldom occurring loss for the average home owner. Yet Wis. Stat. §$§ 
204.041, 201.05 (1955) would require these large additional amounts of 
capital and surplus to pick up a relatively small exposure. 

* According to the 87th ANNUAL REPORT OF THE COMMISSIONER OF IN- 
SURANCE OF WISCONSIN (1956), there were 24 small domestic mutuals with 
less than $200,000 of surplus and many others with less than $500,000. 
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companies and at the same time prevent insolvency brought on by 
inadequate capital and surplus. 

In the final analysis, it appears that sections 201.04, 201.05, 
201.11, 203.38 and 204.41 must be re-evaluated to more effectively 
deal with multiple line contracts as far as capital and surplus re- 
quirements are concerned. A realistic reappraisal of the solvency 
tests in the light of reasonableness and equity may be necessary 
to preserve the present competitive environment and industry 
structure. What may eventually be required is a re-drafting of 
section 201.04 to abandon solvency requirements stated in terms 
of lines of insurance written for some other test based on premium 
volume, loss ratios, or insurance in force with such tests applied 
individually or in combination with each other. 


Rate Regulation 


It will be impossible to discuss all of the subtleties of the rating 
laws as they relate to multiple line policies in this paper. Only 
the more pressing problems will be analyzed here. 

First of all, which rating law governs the multiple peril rate 
filings? Two rating laws were enacted in Wisconsin, one relating 
to fire rates*® and the other to casualty rates.°° This separation 
and distinction between the two classes of insurance coverage 
was in keeping with the compartmentalized structure of regulation 
at that time. While the laws are similar to each other as regards 
the tests to be applied, certain differences do exist both in sub- 
stance and administration. The Wisconsin fire rating law provides 
that copies of all policies shall be audited on order of the insurance 
commissioner by the respective rating bureaus or other designated 
agencies. Casualty insurance policies, excepting workmens’ com- 
pensation, have not been audited by the rating bureaus even 
though the rating law may give the commissioner the implied au- 
thority to do so. Whether or not the multiple line policies should 
be audited depends on which rating law is deemed to apply by 
the insurance department. 

Other important differences existing between the two rating 





"Wis. Stat. § 203.32 (1955). 

@ Wis. Stat. §§ 204.37-204.49 (1955). 

Insurance rate regulation in Wisconsin as in other states is patterned after 
the Model Rating Laws recommended by the National Association of Insur- 
ance Commissioners. It is the form and substance of these state rating laws 
as well as their administration which has become a potent argument for state 
regulation to the exclusion of the federal government. Any suggestions 
for change in the rating laws may be viewed with great skepticism as an 
attempt to upset the already very delicate balance struck between federal and 
state control over the insurance institution. 
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laws consists more in their administration and past differences 
existing in the practice and methods of rate making for the basic 
types of insurance. Inland marine rates have traditionally been 
made large on the basis of the considered judgment of seasoned 
underwriters because of the lack of credible loss experience. The 
Wisconsin statutes and the model rating laws enacted in the other 
states, recognize this characteristic of many inland marine rates 
and do not require any rate filings where judgment forms the basis 
of the rate determination.*! Similarly, fire insurance rates have 
traditionally been based on judgment and loss experience with 
greater emphasis on judgment. The industry has taken the position 
that fire insurance rate making “never has been and cannot be 
an exact science,” and has urged that the limitations of statistics 
in this area be recognized.** 

Casualty rates, on the contrary, have been made on the basis of 
whatever statistical experience could be accumulated, with great 
emphasis placed on the empirical method of rate making. Rating 
plans filed with regulatory authorities have consistently related 
rate levels to loss experience. In view of these differences in theory 
and practice of rate making, it is both logical and desirable that 
separate rating laws be retained for property and casualty insur- 
ance.® 

What supporting information is adequate for a newly developed 
multiple line coverage depends to a certain degree on which rating 
law is deemed to apply. Regulatory authorities have differed on 
this matter.** Where “all-risk” coverages are contemplated for 
which there are no previously established lines of insurance or 
accumulated statistics, the insurance regulatory authorities have 
been confronted with so-called “all-risk’’ loadings in the rating 
plans. Where both the fire and casualty rating laws require appli- 
cation of the tests of “excessiveness, inadequacy or unfair discrim- 
ination” to a filed rate, the regulatory authority is hard put to 
make any kind of reasoned judgment as to the legality of such 





* Wis. Stat. § 203.32(4) (a) (1955) provides: 
“Every insurer shall file with the commissioner, except as to inland ma- 
rine risks which by general custom of the business are not written ac- 
cording to manual rates or rating plans .. . . (Emphasis added). 
“ Statement of Principles, STANDARD CLASSIFICATION OF OccupaANcy Haz- 
ARDS, NATIONAL BoArp OF Fire UNDERWRITERS, 1952. 
“For further discussion of the rate regulatory problems in other states 
see Klitzke, Fire Insurance Rates and the Law, 405 Ins. L.J. 631 (1956). 
“See In the Matter of Independent Filing of Fire Rates by Allstate In- 
surance Company, Decision by Leffert Holz, Superintendent of Insurance, 
State of New York, July 1, 1955; address by ——— Insurance Ac- 
countants Association, Hartford, October 18, 1 
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“all-risk” loadings. Package discounts of twenty-five percent or 
higher likewise have been made a definite part of the multiple 
line rating plans without substantial proof that such discounts 
are justified in terms of actual cost savings. The regulatory author- 
ity fears that the judgment which has directed such discounts is 
greatly influenced by competition and a desire to increase the 
market share of a company or group of companies. To wait until 
loss experience is developed may be too late in terms of preventing 
unfair competitive rate cutting and possible company insolvency. 

Still another problem tied to the compartmentalized structure of 
the rating laws and multiple peril policies is that of rating bureau 
jurisdiction. Bureaus licensed under the provisions of the rating 
laws have been organized on a basis with separate fire, inland 
marine, and casualty jurisdiction. The development of multiple 
line underwriting authority cuts across all of the respective bureau 
jurisdictions. The characterization of a multiple line coverage as 
a “new kind of insurance” by the New York Insurance Depart- 
ment® in 1954 opened the way to serious unsettling results. Among 
these was the sanction given to companies to belong to more than 
one rating organization for the purpose of obtaining rates for the 
same coverage.** For example, if a company belonged to a fire rating 
bureau for fire and allied lines of insurance, it would still be free 
to join a second rating organization such as the Multiple Perils 
Rating Organization for the purpose of having fire and allied 
lines coverage filed on its behalf in conjunction with other cover- 
ages in a single package, provided the entire package was sold 
under an “all-risks” or indivisible premium formula or both. Car- 
ried one step further, this would justify the use by such company 
of the filings of both bureaus even though such use resulted in 
the insurer selling identical coverages at two different rates. Sim- 
ilarly, non-bureau companies have looked to the “new kind of 
insurance” theory as justification for marketing the same coverage 
for two different prices, depending on whether it is part of a 
package contract or sold as a separate coverage. 

To the extent that the “new kind of insurance” theory has re- 
sulted in dual bureau affiliation for the same coverages and differ- 
ent rates being charged by an insurer for the same coverages, its 
consequences appear to be inconsistent with the intent of the 





"The Battle of the Bureau’s, address by Robert Dineen, New York 


Agent's Association, May 8, 1950. 
“For full discussion of the attitude of the rating bureaus on such filings 
see address by William H. Rodda, American Association of University Teach- 


ers of Insurance, December 27, 1956. 














JuLy MULTIPLE LINE UNDERWRITING 581 


rating laws. Dual bureau affiliation is explicitly prohibited by 
rating laws in some states,°’ and it may be impliedly prohibited 
by the all-industry bills, both fire and casualty, which in their 
respective introductory clauses provide that “every member of or 
subscriber to a rating organization shall adhere to the filings made 
on its behalf by such organization. . . .”** Since filings of the same 
coverage by two rating organizations could readily differ from each 
other in many respects, a company could not “adhere” to the 
filings of both. Furthermore, different rates resulting from this 
practice run afoul of the requirements that rates not be “excessive, 
inadequate or unfairly discriminatory,” since it would appear that 
at least one of the rates thus used would of necessity be either ex- 
cessive or inadequate, and at the same time unfairly discriminatory. 

Thus far in Wisconsin, the commissioner has consented to the 
writing of multiple line policies only on the basis that the loss 
experience be kept by cause of loss and premiums separated exactly 
or arbitrarily by the basic lines defined in section 201.04. Segments 
of the industry have objected to this position on the basis that 
such loss experience breakdowns impose added expense and in- 
efficiencies which defeat the basic purpose of the line combination 
in the first place. In addition, they argue that the breakdown of 
loss experience by the various lines of insurance destroys the whole 
concept of multiple line coverage, and in a sense substitutes multi- 
ple peril package contracts for the more desirable multiple line, 
indivisible premium contract. 

The basic policy question confronting the legislature and the 
regulatory authority is whether the public interest is better served 
by allowing multiple line contracts to be written on a judgment 
rate basis with little or no previous loss experience on which to 
rely for applying the rating law tests or to continue to insist on 
premium separation, thereby attempting to measure the rates filed 
on the basis of previously accumulated experience. Even then, the 
problem of having an adequate basis on which to check the rates 
for the multiple line coverages is not solved by premium separa- 
tion, since the nature and character of broader coverage and 
larger average premiums for the multiple line policies makes pre- 
viously accumulated experience unreliable. 

Another related question of vital importance to the policyholder 
which must be resolved is the extent to which it is desirable and 
necessary to have a separate and exact allocation of cost and loss 
experience for a given peril or exposure reflected in the rate for 


*N.J. Rev. Stat. § 17:29 A-3 (Supp. 1941-44). 
* Wis. Stat. §§ 203.32 (7a), 204.43 (1955). 
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a multiple peril policy. Preventing unfair discrimination may be 
interpreted to mean that rates should reflect all measurable differ- 
ences in risks and exposures between and among insureds. Loss 
experience and coverage costs under this extreme approach would 
be related to the many unique exposure characteristics of the indi- 
vidual insured. To carry this principal to its ultimate conclusion 
would destroy the basic insurance concept of loss averaging with 
the result that each insured, in effect, would be paying only for 
his own losses. Drawing the line between what is fair and unfair 
discrimination in rating structures will continue to be particularly 
difficult for the regulatory authority. The over-enthusiastic appli- 
cation of a philosophy of equity in rates can destroy the loss aver- 
aging concept, just as unrestrained application of the concept of 
loss averaging can destroy all semblance of equity and fairness. 


Taxes and Fire Department Dues 


The development of the multiple line policy also contradicts 
the lines approach of taxing insurance companies. The difficulty 
arises in the fact that different tax rates are specified for fire, marine 
and casualty companies. Since the multiple line policy develops 
an indivisible premium, it is extremely difficult to apply two dif- 
ferent rates to something that is inseparable. An arbitrary delinea- 
tion between fire and casualty portions of the premium for tax 
purposes is the only way the indivisible premium could be taxed. 
In addition, section 201.59 assesses fire department dues of two 
percent of all fire premiums during a calendar year eminating 
from a particular city, village or town. The tax relates only to the 
fire portion of the premium. Again this approach to taxation is 
difficult to administer with the recognition of multiple line insur- 
ance. Either the tax will have to be arbitrarily assessed on an esti- 
mate of fire premiums or extended and assessed on the entire mul- 
tiple line premium. 


Annual Reports 


Section 201.50, relating to the preparation of annual reports, 
requires that insurance companies file with the commissioner 
statements representing information on “each kind or class of 
insurance written, including gain or loss and any other matters or 
conditions relating to the accountability of the management.” Pre- 





Wis. Stat. §§ 76.30, 76.32 (1955). Domestic stock companies are 
taxed at 144 percent of gross premium whereas certain domestic mutuals are 
exempt from the premium tax. See Wis. Stat. § 76.30(2), (3) (1955). 
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sumably the lines or classes of insurance as defined in section 201.04 
would indicate that the respective fire and casualty lines be re- 
ported separately. This again is difficult to accomplish with the 
multiple line policies. Other states and the National Association 
of Insurance Commissioners have developed annual statement 
blanks which allow the separate reporting of multiple line cover- 
age and thereby attempt to solve this general problem. What is 
multiple coverage has not been fully defined and there is still 
some uncertainty as to what data should be included within this 
portion of the annual statement. To the extent that the Wisconsin 
statutes are not reflective of this solution, sections 201.04 and 201.05 
should be revised or amended. 


Policy Provisions 


Section 203.01 of the statutes sets forth the standard statutory 
fire policy for all fire insurance coverage written in this state. The 
exact content and form of the policy is prescribed by statute, un- 
like any of the other policies of insurance. A reading of the con- 
tract clearly indicates its exclusive concern with the insuring of 
fire and allied perils. On the surface the standard policy would 
appear to greatly hinder multiple line policy development since 
many of its provisions are inconsistent or inapplicable to the other 
coverages of the policy. For example, the fire contract by statute 
begins and expires at 12:00 noon standard time at the location of 
the property, whereas casualty insurance has traditionally attached 
at 12:01 am. In addition, cancellation provisions, requirements, 
in case of loss provisions, notice of changes in exposure, other in- 
surance provisions, and conditions of coverage vary with the re- 
spective coverages. To force the casualty and inland marine policy 
language to conform to the standard fire policy format throws 
aside the court interpretations which have evolved from’ many 
years of litigating ambiguities and uncertainties in the segengr 
of the casualty and marine policies. 

In this matter, the Wisconsin statutes are not as inflexible as 
the statutes of other states. While section 203.06 makes use of 
the statutory form mandatory where the perils of fire and lightning 
are insured, there is provision for adding forms and endorsements 
“inconsistent with the standard policy, provided that the fire and 
lightning portions thereof shall be in accord substantially with 
such standard policy.”"° With the advent of multiple line coverage 





* Wis. Stat. § 203.06(1) (1955). The use of the fire policy to cover 
-roperty insured for fire and lightning perils was sustained in Northwestern 
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which contemplates fire coverage, Wisconsin insurance laws there- 
fore require that such coverage be attached as an endorsement to 
the standard fire policy. To the extent that the multiple peril 
contract covers other exposures which either do not use the same 
limits of liability or conditions subsequent or precedent to the 
company’s liability, the forms or endorsements must change the 
fire insurance provisions as they respect these exposures. This, of 
course, makes for a rather clumsy and difficult contract for the 
insured to read and understand. In addition, it creates additional 
confusion in identifying whether or not a multiple line policy is 
basically fire insurance or casualty insurance. 

Not all authorities agree that the inconvenience of revising the 
fire policy terminology by endorsement for the non-fire perils is so 
great as to risk losing the corresponding advantages of standard 
statutory language for insuring fire and lightning.’ It may very 
well be that new standard statutory forms will have to be developed 
to accommodate the multiple line approach to insurance coverage. 
This would not mean abandoning the protective provisions of the 
standard fire policy law, but merely to redraft them in terms of 
the broader purposes of the multiple line contracts. A similar 
statement could be made in reference to section 204.34 dealing 
with the automobile policy, and section 204.31 dealing with dis- 
ability insurance. The problem with these lines of coverage is not 
as great, however, since the exact statutory form is not required. 


SUMMARY AND CONCLUSION 


Multiple peril and multiple line policies are here to stay. The 
extent to which their development can be directed and guided to 
better serve the public interest becomes the touchstone of regula- 
tory policy. During this transition period in their development, 
long established practices and procedures will inevitably be re- 
placed by new and seemingly revolutionary activities. To accom- 
modate the new without destroying the old will be the challenge 
to the industry and the regulatory authority. 

It would appear that a complete redesign of the regulatory 
structure fer general insurance will eventually be required. His- 
tory has clearly demonstrated there will be a continued demand for 





Nat. Ins. Co. v. Mortensen, 230 Wis. 377, 284 N.W. 13 (1939). See also 
Fireman's Fund Ins. Co. v. Vermes Credit Jewelry, Inc., 185 F.2d 142 (8th 
Cir. 1950). Exceptions to the use of the fire policy for certain coverages is 
found in Wis. Stat. § 203.06 (6) (1955). 

™ An address by Harry F. Perlet, Fire Insurance Law Committee, Sec- 
tion of Insurance Law, American Bar Association, August, 1956, recommends 
caution in circumventing the standard fire policy. 











JuLy MULTIPLE LINE UNDERWRITING 585 


special peril policies and therefore a continuing need for a special 
perils or lines approach to regulation. But the trend of events 
indicates a shift from cause of loss to result coverage. This com- 
plete integration of property and casualty lines into single policies 
demonstrates equally clearly that parts of the regulatory frame- 
work must be redesigned or amended to accomplish the announced 
objectives and purposes of regulation. Multiple line rating laws, 
multiple line taxation laws, multiple line annual reporting, and 
multiple line statutory contracts will be as much a part of state 
insurance laws within the next twenty-five years as existing single 
laws are today. If not, the next twenty-five years may see the private 
insurance institution dangerously weakened by unfettered com- 
petition, or state regulation disappear because of an inept, spurious 
and out-of-date regulatory framework at the local level which may 
be replaced by federal legislation.*?# 





"Thus far state regulation has been upheld. See e.g. North Little Rock 
Transportation Co. v. Casualty Reciprocal Exchange, 181 F.2d 174 (8th 
Cir. 1950), cert. denied 340 U.S. 823 (1950); Robertson v. California, 328 
U.S. 440 (1946); Prudential Ins. Co. v. Benjamin, 328 U.S. 408 (1946). 
See note 4 supra. 

Federal regulatory jurisdiction has been denied in several recent cases 
dealing with advertising practices: National Cas. Co. v. FTC, Civil No. 12944 
June 6, 1957 (6th Cir.); American Hospital and Life Ins. Co. v. FTC, Civil 
No. 16132, April 9, 1957 (5th Cir.); Crafts v. FTC, Civil No. 14972, Feb. 27, 
1957 (9th Cir.). 

#This study was made with the cooperation of the Bureau of Business 
Research School of Commerce, University of Wisconsin. The author wishes 
to express appreciation to Commissioner Paul A. Rogan, and J. Ed. Kennedy 
of the Wisconsin Insurance Department and Mr. John Joanis of Hardware 
Mutuals Insurance Company for their cooperation and assistance. 








Conflict of Laws Applicable 
To the Standard Automobile 
Liability Policy 


NorMAN E. Risjorp* 


The ambulation of the insurance under the automobile lia- 
bility policy, as it follows an America on wheels for both business 
and pleasure purposes, would suggest that conflict of laws, arising 
in the administration of coverage under that policy since the 
standard provisions were first promulgated in 1936, would be 
a large subject. Surprisingly, that is not so. The reported cases 
are not many and those concern themselves almost exclusively 
with situations where there is a statute on at least one side of 
the conflict. 

The basic general principles of the conflict of laws field as 
applied to automobile liability insurance seem to be (1) that 
the liability of the operator or other person responsible for 
the accident is determined by the law of the place where the 
accident occurred (lex loci delicti), (2) that the liability of the 
insurer under the policy is determined by the law of the place 
where the contract was made—usually the state where the policy- 
holder resided at the time the policy was issued (lex loci con- 
tractus), (3) that where the subject is procedural, rather than 
substantive, the law of the forum governs (lex fori), and (4) that 
occasionally jurisdiction is declined because the forum is incon- 
venient (forum non conveniens). 

The task here is to outline and discuss the cases reported in 
the 21 year period (1936-1956) insofar as they arose under the 
1936 and succeeding standard basic automobile liability policies. 
With rare exceptions, this article will not undertake to discuss 
earlier cases or those involving non-standard policies, the auto- 
mobile physical damage coverages, non-automobile liability pol- 
icies, or the garage or comprehensive liability policies. 





*B.A. (1927), LL.B. (1930), University of Wisconsin; Vice President 
and General Counsel, Employers Reinsurance Corporation, Kansas City, Mis- 
souri; member Wisconsin and Missouri bars; co-author: RisyorD AND AUSTIN, 
Automosite Liasitiry INsuRANCE Cases (1957). 
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NON-STATUTORY CONFLICTS 


As stated, the conflict almost invariably involves a statute on 
at least one side. Three cases where that was not so seem worthy 
of mention. 


New Jersey Contract 
North Carolina Accident North Carolina Forum} 


In one of them, one insurer issued a liability policy to Pan- 
taleo covering a truck-tractor owned by him. Another insurer 
issued a comprehensive automobile liability policy to Jersey 
Package Company. Both policies were issued in New Jersey. 
Pantaleo leased the truck-tractor to Jersey Package, which sent 
it to an independent logger in North Carolina. A driver was 
authorized to use the truck-tractor for the hauling of logs which 
the logger was cutting for Jersey Package. He was also author- 
ized to drive it back and forth between his work and his home 
but not to use the truck-tractor on personal missions. One eve- 
ning, the driver drove the truck-tractor with trailer to his home, 
disconnected the trailer, and set out with the truck-tractor on a 
mission of his own. He picked up a hitch-hiker, an accident 
occurred, and the hitch-hiker was injured. After obtaining a 
judgment against the driwer, the hitch-hiker brought action 
against the insurers in the United States District Court for the 
Eastern District of North Carolina. The question was whether 
the actual use of the automobile was with the permission of the 
named insured within the omnibus clauses of the two policies. 
The district court treated the logger as having capacity to give 
permission although he was not the named insured, but entered 
judgment for the insurer, holding (1) that, since the policies 
were issued in New Jersey, the New Jersey law of permission 
governed and (2) that, under New Jersey law, where the vehicle 
used with permission comes to rest and there is a later re-entry 
for an unauthorized venture, the latter use is not with permis- 
sion.2? Lex loci contractus. 


Texas Contract 
Mississippi Accident Mississippi Forum 


In another case not involving a statute, the policy was issued 





*In the captions in this article, a federal court is treated as a forum of 
the state in which the federal district court sits, since the jurisdiction is in- 
variably based on diversity and the law of the state is applied. 

*Turner v. Liberty Mut. Ins. Co., 105 F. Supp. 723 (E.D.N.C. 1952). 
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in Texas. While the insured was driving his automobile in 
Mississippi a person was injured. After recovering a judgment 
against the insured in Mississippi, the injured brought garnish- 
ment proceedings against the insurer in Mississippi. The Mis- 
sissippi Supreme Court rendered judgment for the insurer, hold- 
ing (1) that the provisions of the policy pertaining to notice of 
accident were to be construed in accordance with the law of 
Texas where the policy was issued and (2) that, under Texas 
law, a notice of accident given nine months after the accident 
was not in compliance with the Notice of Accident Condition 
of the policy. Lex loci contractus. 


Ohio Contract 
Ohio Accident Kentucky Forum 


In the third case not involving a statute, the policy insured a 
tractor trailer “train”, consisting of two trailers connected by a 
drawbar. The “train” was involved in an accident in Ohio which 
resulted when the drawbar broke, permitting the “train” to cross 
the road and collide with an approaching car. Injury and death 
claims against the owner and lessee of the “train’’ were settled by 
them with funds “borrowed” from the insurer under loan agree- 
ments made in Ohio, which provided that the loans were to be 
repaid only out of sums recovered from the manufacturer in actions 
to be brought by the owner and lessee at the insurer’s expense. 
The owner and lessee brought action against the manufacturer 
in Kentucky. The trial court granted the manufacturer’s motion 
for summary judgment on the ground that the action was not 
brought by the real party in interest. The court of appeals reversed 
and remanded, holding (1) that, under Ohio law, such loan agree- 
ments are treated as payments so that the insured is not the real 
party in interest, (2) that, under Kentucky law, such loan agree- 
ments constitute a loan rather than payment so that the insured 
is the real party in interest, (3) that the question who is the real 
party in interest is a matter of procedure and controlled by the 
law of the forum—here Kentucky, and (4) that, on retrial, the 
Ohio law of manufacturer’s liability would apply since the in- 
jury occurred there—even though the negligence occurred in Ken- 
tucky.* Lex fort and lex loci delicti. 





* Southwestern Fire & Cas. Co. v. Kovar, 86 So.2d 356 (Miss. 1956). 
* Aetna Freight Lines v. R. C. Tway Co., 298 S.W.2d 293 (Ky. 1957). 
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FINANCIAL AND SAFETY RESPONSIBILITY LAWS 


New Hampshire’s financial responsibility law® (like most others) 
specifies some of the contents, and contains certain inhibitions 
with regard to the provisions, of “motor vehicle liability policies” 
which qualify as proof of financial responsibility under that law. 
While the statutory requirements for “motor vehicle liability pol- 
icies” are intended (and, generally, held) under most such laws 
to apply only after the particular policy has been certified as proof 
of financial responsibility in the future, the New Hampshire law 
is unique in that it applies to every policy issued in New Hamp- 
shire and requires the attachment to each such policy of an en- 
dorsement incorporating the statutory requirements and inhibitions 
into the policy. 


New Hampshire Contract 
Massachusetts Accident New Hampshire Forum 


The New Hampshire Act further provided that 


[N]o statement made by the insured or on his behalf, and no 


violation of . . . terms . . . in the policy . . . shall operate to 
defeat or avoid the policy so as to bar recovery . . . within said 
limits of liability. . . .° 


and that the policy should apply to accidents in the United States 
and Canada. In a 1941 case, the insurance commissioner had ap- 
proved a form of endorsement, conforming the policy to the act 
but confining the application of the endorsement to accidents in 
New Hampshire. The insurer issued such a policy to Charest 
who was later involved in an accident in Massachusetts. Claiming 
that Charest had failed to cooperate by misrepresenting to the in- 
surer how the accident happened, the insurer brought action in 
New Hampshire for a declaratory judgment against Charest. The 
New Hampshire Supreme Court discharged the case, holding that 
the insurer was obligated to defend since (1) the insurance com- 
missioner had no power to approve an endorsement contrary to 
the statute and therefore (2) that, notwithstanding any breach of 
the Cooperation Condition of the policy, the insurer was liable to 
the claimant if the insured was, even though the accident happened 
in Massachusetts.” Lex loci contractus. 





*N.H. Rev. Srat. ANN. c. 268 (1955). 
*N.H. Rev. Stat. ANN.§ 268:16 (1955). 
* Continental Ins. Co. v. Charest, 91 N.H. 378, 20 A.2d 477 (1941). 
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Massachusetts Contract 
New Hampshire Accident New Hampshire Forum 


In another New Hampshire case, the policy was issued in Mas- 
sachusetts affording the Massachusetts compulsory coverage (which 
applies only to accidents occurring on the highways of Massachus- 
etts) and the voluntary extra-territorial coverage. The compulsory 
Massachusetts coverage was subject to a Massachusetts statute which 
provided that no breach of any of the conditions of the policy 
should bar recovery by an injured party against the insurer.* The 
New Hampshire Financial Responsibility Act contained a similar 
provision applicable to policies issued in New Hampshire for the 
purpose of complying with the requirements of the Act.° The 
policy covered a truck which was garaged in both Massachusetts 
and New Hampshire. The truck injured a person in New Hamp- 
shire. In an action brought by the insurer in New Hampshire for 
a declaratory judgment against the insured, the issue was whether 
a breach of policy conditions pertaining to notice of accident and 
cooperation defeated the injured’s rights to the benefits of the 
policy in the event of recovery of a judgment against the insured. 
The supreme court discharged the case, holding (1) that the pro- 
visions of the New Hampshire Financial Responsibility Act per- 
tain only to policies issued or delivered in New Hampshire, (2) 
that, under the Massachusetts law, the extra-territorial coverage 
of the policy is not required to include a provision making such 
coverage subject to the statutory laws of other states, and, accord- 
ingly (3) that the breach of any of the policy conditions defeats 
the right of recovery under the policy, not only of the insured but 
of any injured party.’° Lex loci contractus. 


New York Contract 
New Jersey Accident New Jersey Forum 


A New Jersey case involved the financial responsibility laws of 
both New Jersey and New York. Inghilleri was involved in an 
accident in New York as a result of which his license was suspend- 
ed under the terms of the Financial Responsibility Law of New 
York." Instead of furnishing proof of responsibility as required 
by the New York law, Inghilleri obtained a driver’s license under 
the name of Mancini. He thereafter obtained a policy by fraud as 





* Mass. Ann. Laws c. 90, § 34B (1948). 
*°N.H. Rev. Start. va 2 268:16 (1955). 
*” American Fid. v. Sterling Express Co., 91 N.H. 466, 22 
A.2d. 327, 137 A.L.R. oor tsa)” 
"N.Y. Venicte & Trarric Law § 94. 
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to his identity. The policy was issued to him in New York. He 
was involved in an accident in New Jersey in which several New 
Jersey residents were injured, and failed to comply with the policy 
requirements pertaining to notice of accident. After recovering 
judgments against Mancini, the injured brought action against 
the insurer in New Jersey. The superior court affirmed a judgment 
in favor of the insurer, holding (1) that, since the policy was 
issued in New York, the New York law applied as to its construc- 
tion, (2) that the Financial Responsibility Laws Condition of the 
policy was intended to make the policy acceptable in New York 
where it was issued and was not intended to “ambulate elsewhere” 
to provide coverage under the financial responsibility laws of all 
states, except where the insurer certifies financial responsibility in 
such other states, (3) that, while the New Jersey Financial Re- 
sponsibility Law applies to policies not certified where the insured 
could have been called upon to furnish proof of responsibility 
because of a prior accident even though he was not so called upon,’* 
the statute applies only where the previous accident was in New 
Jersey, and (4) that, under the New York law, the Financial Re- 
sponsibility Law does not apply until after the policy has been 
certified.1* Lex loci contractus. 


Iowa Contract 
Wisconsin Accident Wisconsin Forum 


Four federal court opinions in one case involved the financial 
responsibility laws of both Iowa and Wisconsin as applied to a 
policy issued in Iowa to a serviceman on duty in Illinois in relation 
to an accident in Wisconsin. 

The insurer (an Iowa company, licensed to do business in Illinois 
but not in Wisconsin), for the purpose of having “its (safety and fi- 
nancial) responsibility notices of insurance recognized as evidence of 
insurance of non-registrants in Wisconsin”, filed with the Wisconsin 
Commissioner of Motor Vehicles a resolution authorizing the ap- 
pointment of the Commissioner of Motor Vehicles its attorney to 
accept service of process. The resolution provided that “in all 





%It is hoped that this perversion of the Financial Responsibility Laws 
provision of the policy (which is peculiar to New Jersey) will be averted 
by the new clause in the 1955 and 1956 standard provisions which spells 
out (what has always been intended) that the Financial Responsibility Laws 
provision of the policy subjects it to the policy requirements of the Act only 
after the policy has been certified as proof of ‘coe responsibility for 
the future. 

* Buzzone v. Hartford Acc. and Ind. Co., 41 N.J. Super. 511, 125 A.2d 
551 (App. Div. 1956). 
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cases wherein a certificate is filed under” section 85.09 of the 
Wisconsin Statutes, the policy certified “shall be deemed to be 
varied to comply with the laws of Wisconsin.” The power of at- 
torney, also filed, recited that the insurer applied to “have its 
(safety and financial) responsibility notices of insurance recognized 
as evidence of insurance of non-registrants in Wisconsin” and ap- 
pointed the Commissioner its attorney-in-fact to accept service of 
process. 

Meehan was a member of the Armed Forces, residing in Iowa 
and on duty in Illinois. Gelhar was a member of the Armed Forces, 
residing in Wisconsin and on duty in Illinois. The insurer issued 
its policy to Meehan in Iowa covering a Chevrolet owned by him. 
The policy used Illinois civilian rates, equalizing the servicemen’s 
risk to the civilian rate by attaching an endorsement excluding 
coverage while the automobile was being operated by a member 
of the Armed Forces other than the named insured. Meehan and 
Gelhar jointly purchased a Pontiac in Illinois. They paid, in 
equal shares, the purchase price and the cost of the insurance. 
The Chevrolet was traded in as part of the purchase price and 
Gelhar paid Meehan one-half of the trade-in allowance. At Mee- 
han’s request, the insurer transferred the policy to cover the Pon- 
tiac. The policy was never certified as proof of financial responsi- 
bility under the Wisconsin statutes. While Gelhar was operating 
the Pontiac “with the express permission and consent of Meehan,” 
a collision occurred in Wisconsin. Occupants of both cars were 
injured. The insurer refrained from certifying its policy as re- 
spects that accident. Thereafter, the Iowa Department of Insurance 
issued an order stating that restrictive endorsements of the type 
used here tended to defeat the purposes of the Iowa Financial Re- 
sponsibility Act** and “will stand disapproved.” Actions for the 
injuries were brought against Gelhar in a Wisconsin court. The 
insurer declined to defend so Gelhar employed his own counsel. 
There were judgments against Gelhar. 

The injured and Gelhar then brought action against the insurer, 
in the United States District Court for the Western District of 
Wisconsin, Gelhar for his attorney’s fees in defending himself. 
Service was had on the insurer by service on the Commissioner of 
Motor Vehicles. The insurer moved to quash service and dismiss 
the action. The district court denied the motion to quash. The 
insurer thereafter stipulated that it voluntarily submitted to the 
jurisdiction of the court, the same as if personal service had been 





“Towa Cone § 321A (1954). 
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obtained. The district court denied the motion to dismiss, found 
the facts against the insurer, and entered judgment against the 
insurer, holding (1) that the resolution and power of attorney made 
the Wisconsin law supersede the endorsement, (2) that the en- 
dorsement was therefore void as prohibited by Wisconsin statutes, 
(3) that the endorsement was void for the further reason that it 
was contrary to public policy in Iowa and Wisconsin, and, conse- 
quently, (4) that Gelhar was an insured under the omnibus clause.** 

On appeal by the insurer, the Court of Appeals for the Seventh 
Circuit reversed and remanded with directions to sustain the in- 
surer’s motion to quash and to dismiss the action, holding (a) that 
the insurer’s resolution and power of attorney, by their own terms 
when read together, were without vitality until such time as the 
insurer activated them with a certificate of insurance, (b) that the 
policy “did not become a motor vehicle liability policy since it 
had never been certified as proof of financial responsibility under 
Wisconsin statutes,” (c) that the substituted service was ineffective 
because the insurer’s certificate was a jurisdictional element in 
this instance, and (d) that Wisconsin’s omnibus statute?* did not 
apply because it is expressly limited to policies issued or delivered 
in Wisconsin."* 

The Supreme Court of the United States reversed and remanded, 
holding that the district court had jurisdiction by virtue of the 
stipulation.** Upon remand, the Court of Appeals reversed the 
district court, (A) reiterating its previous position that, without a 
certificate of financial responsibility having been filed, the insurer 
could limit its liability notwithstanding the Wisconsin law, when 
the policy and endorsement were issued in Iowa, and (B) holding 
that the order of the Iowa Department of Insurance did not apply 
to this previously issued endorsement.'® 

From the conflict of laws standpoint, the result is lex loci con- 
tractus. From other standpoints, the court of appeals’ points set 
forth as (b) and (A) above seem correct. Attention is called to 
the facts that the requirements for a “motor vehicle policy” stated 
in Wis. STAT. § 85.09 (21) apply only to policies certified as proof 
of financial responsibility;?° that this policy had not been so certi- 





% Petrowski v. Hawkeye-Security Ins. Co., 124 F. Supp. 913 (W.D. 
Wis. 1954). 

%* Wis. ‘Stat. § 204.30(3) (1955). 

 Petrowski v. Hawkeye-Security Ins. Co., 226 F.2d 126 (7th Cir. 1955). 

* Petrowski v. Hawkeye-Security Ins. Co., 350 U.S. 495 (1956). 

* Petrowski v. tre Wie Gf Ins. Co., 237 F.2d 609 (7th Cir. 1956), 
certiorari denied 352 U.S. 972 (1957). 

* See note 12, supra. 
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fied; and that section 85.09 (20) requires the non-licensed company, 
which furnishes the power of attorney, to subject its policies to 
those Wisconsin statutes which are applicable to policies issued in 
Wisconsin, only where the policy is to be certified as proof of finan- 
cial responsibility. 

INTER-SPOUSAL TORT IMMUNITY”! 


In 1937, New York amended its Domestic Relations Law to re- 
move the common law immunity between spouses for liability for 
torts.22, As a companion, New York amended its Insurance Law to 
provide that no policy should be deemed to insure against liability 
of an insured for injuries to (later amended to include death of) 
his spouse unless express provision relating specifically thereto is 
included in the policy.2* A series of cases involving interesting 
questions of conflict with this law has arisen in New York and its 
neighboring states. In none of the cases under consideration did 
the policy contain the express provision for coverage necessary to 
avoid the exclusion of coverage under New York Insurance Law 
§ 167(3). 

New Jersey or New York Contract 
New Hampshire Accident New Hampshire Forum 


A New Hampshire case involved a conflict between the laws of 
New Jersey, New York and New Hampshire. Blake was insured 
under a policy and endorsement purporting to be issued and 
countersigned in New Jersey but probably issued and counter- 
signed in New York. Blake’s wife was injured in New Hampshire 
while riding as a passenger with Blake. The insurer brought 
action in New Hampshire for a declaratory judgment against Blake 
claiming that, since the policy was issued in New York, section 
109(3) [now 167(3)] of the New York Insurance Law precluded 
coverage. The New Hampshire Supreme Court entered judgment 
against the insurer, holding (1) that the policy contemplated per- 
formance in New Hampshire and (2) that, while under the law of 
New Jersey a wife cannot maintain a tort action against her hus- 
band, she can in New Hampshire and the law of the place where 
the accident occurs governs that question.** Point (2) is in ac- 
cordance with the generally accepted lex loci.delicti principle of 





*In addition to the cases cited infra see: Priddle v. Farm Bureau Mut. 
Ins. Co., 100 N.H. 73, 119 A.2d 97 (1955); Clement v. Atlantic Cas. Ins. Co 
13 N.J. 439, 100 A.2d 273 (1953). 

* N.Y. Dom. Ret. Law § 57. 

* N.Y. Ins. Law § 167(3). 

* Lumbermens Mut. Cas. Co. v. Blake, 94 N.H. 141, 47 A.2d 874 (1946). 
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conflict of laws but point (1) is contrary to another principle if 
it implies that the policy is to be interpreted in accordance with 
the law of the place where the accident occurs. If the contract was 
made in New Jersey, there was no question of coverage. If it was 
made in New York, there was no coverage under the lex loci con- 
tractus rule of conflict of laws nor under the interpretation of the 
New York statute made by the New York courts in later cases.” 


New York Contract 
Connecticut Accident Connecticut Forum 


In a Connecticut case, Williamson and his wife were residents 
of New York City. The insurer issued its automobile policy to him 
there. Mrs. Williamson was injured while riding as a passenger in 
Williamson’s automobile being operated by Williamson in Con- 
necticut. After recovering a judgment against Williamson in Con- 
necticut, Mrs. Williamson brought action against the insurer. The 
Connecticut court held (1) that the policy was a New York con- 
tract, (2) that its interpretation was governed by the laws of New 
York, and (3) that section 167(3) of the New York Insurance Law 
applied only to accidents in New York and was not effective with 
respect to a Connecticut accident.” So far as conflict of laws is 
concerned, the Connecticut courts properly applied lex loci con- 
tractus. However, they were in error in interpreting the New York 
statute—as indicated by the later New York cases on the subject.?" 


Massachusetts Contract 
New York Accident New York Forum 


In one New York case, the policy was issued to Bradford in 
Massachusetts. Bradford’s wife was killed in New York while a 
passenger in Bradford’s motor vehicle. The wife’s administrator 
brought action against Bradford in New York. Bradford brought 
an action in New York for a declaratory judgment against the 
insurer. The supreme court denied the insurer’s motion to dismiss 
the declaratory judgment action, holding (1) that a husband is not 
liable to his wife for tort in Massachusetts but is in New York, 
(2) that by New York’s statute the liability policy does not cover 
but that the policy issued in Massachusetts does, (3) that the Mas- 
sachusetts policy was governed by the laws of Massachusetts and 
not New York, and (4) that, since Bradford was liable under the 





*% See notes 31 and 32, infra. 

* Williamson v. Mass. Bonding & Ins. Co., 19 Conn. Super. 59, 109 
A.2d 896 (C.P. 1954), aff'd 142 lig 573, 116 ‘nbd 169 (195 ). 

* See notes 31 and 32, infra. 
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law of New York where the accident occurred and the Massachusetts 
policy did not exclude coverage, the policy afforded insurance.** 
This is an anomalous case where, if the issuance of the policy, the 
occurrence of the accident, and the bringing of the suit against the 
insurer had all occurred in either Massachusetts or New York, the 
insurer would not have sustained a loss in either state. This case, 
however, is in accord with the accepted application of both princi- 
ples of conflict of laws, lex loci delicti and lex loci contractus. 


New York Contract?® 
Massachusetts Accident New York Forum 


In another New York case, Dansey, a resident of the state of 
New York, was injured while riding as a guest in Coster’s automo- 
bile in Massachusetts. Dansey brought action against Coster, then 
married him, and continued to be a resident of New York. The 
court of appeals affirmed a judgment dismissing the complaint, 
“without prejudice to any action the wife may be advised to bring 
in another jurisdiction,” holding that, since the wife could not 
maintain such a suit in Massachusetts where the accident occurred, 
even though the accident and the time of bringing the suit preceded 
the marriage, the suit could not be brought in New York notwith- 
standing that the husband was covered by liability insurance.*° The 
case did not involve an insurance policy but the wife apparently 
argued that the insurance made the husband liable. Presumably 
the court of appeals left the affirmance “without prejudice” in order 
to permit the wife to bring suit in Massachusetts, either to attempt 
to have Massachusetts reverse its rule (which, however, is partly 
statutory) or to discover what the Massachusetts rule would be on 
liability of the insurer notwithstanding the bar to suit against the 
husband. The case is in accord with accepted application of the 
conflict of laws principle lex loci delicti. No question of lex loci 
contractus was involved. 


New York Contract 
South Carolina Accident New York Forum 


In a recent New York case, Ganser and his wife resided in New 
York and the policy was issued to Ganser there. While Ganser 
was operating his automobile in South Carolina with his wife as a 
passenger, the wife was injured and Ganser was killed. The 





* Bradford v. Utica Mut. Ins. Co., 179 Misc. 919, 39 N.Y.S.2d 810 


(Sup. Ct. 1943). 
*It is assumed that the licy was issued in New Yor! 
” Coster v. Coster, 289 N.Y. 438, 46 N.E.2d 509, 146 LR. 702 (1943). 
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insurer brought action in New York for a declaratory judg- 
ment against the wife individually and as administratrix of the 
estate of Ganser. The supreme court declared (1) that the rights 
ex delicti of the wife were to be determined under the laws of South 
Carolina but (2) that the policy did not cover the liability of the 
estate of Ganser for injury to his wife, since the policy was issued 
in the state of New York and Section 167(3) of the Insurance Law 
inhibited coverage notwithstanding that the accident occurred in 
South Carolina.*t This case is in accord with the accepted appli- 
cation of the conflict of laws principles lex loci delicti and lex loci 
contractus. 


New York Contract 
Connecticut Accident New York Forum 


In another late case where the policy was issued in New York, 
the spouse was injured while the insured was operating his auto- 
mobile in Connecticut. The insurer brought action in New York 
for a declaratory judgment against the insured and his spouse. 
The trial court entered judgment declaring that the insurer was 
under no obligation to defend or pay any judgment against the 
insured in an action brought against him by the spouse, holding 
that section 167(3) of the Insurance Law of New York excludes 
from coverage inter-spousal liability with regard not only to acci- 
dents occurring in New York but also to accidents occurring else- 
where and is mandated into every policy issued in New York where 
there is no express provision for such coverage.*? Once more, lex 
loci contractus. 


Connecticut Contract 
Massachusetts Accident New Hampshire Forum 


A New Hampshire case involved inter-spousal tort immunity 
with regard to the law of three states. The policy was issued to 
Boisvert in Connecticut. While Boisvert was operating his auto- 
mobile in Massachusetts with his wife as a passenger, his wife was 
injured. The wife brought a bill in equity in New Hampshire 
against the administrator of her deceased husband's estate and the 
insurer. The New Hampshire Supreme Court held (1) that the 
wife’s rights against her husband’s estate were governed by the 





"General Acc. Fire & Life Assur. Corp. v. Ganser, 2 Misc. 2d 18, 150 
N.Y.S.2d 705 (Sup. Ct. 1956). Accord, New Amsterdam Cas. Co. v. Stecker, 
1 App. Div. 2d 629, 152 N.Y.S.2d 879 (1st Dep't 1956), reversing 208 Misc. 
858, 145 N.Y.S.2d 148 (Sup. Ct. 1955); Gen. Acc. Fire & Life ur. Corp. 
v. Javian, 2 Misc. 2d 94, 152 N.Y.S.2d 345 (Sup. Ct. 1956). 

* Globe Ind. Co. v. Anastasio, 158 N.Y.S.2d 641 (Sup. Ct. 1956). 
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laws of Massachusetts where the accident occurred, (2) that liability 
under the policy was governed by the law of Connecticut where 
the policy was issued, (3) that, under the Massachusetts law, she 
had no action against the husband's estate, nor against the insurer 
in the absence of a judgment against the husband's estate, and (4) 
that therefore the suit was not maintainable in New Hampshire.** 
The case is in accord with the accepted application of lex loci de- 
licti and lex loci contractus. 


Wisconsin Contract®* 
Kansas Accident Wisconsin Forum 


In a recent Wisconsin case, Scholle’s wife was injured while a 
guest in Scholle’s automobile driven by him in Kansas. Scholle’s 
widow brought action in Wisconsin against his insurer. The Wis- 
consin court held (1) that, since the accident occurred in Kansas, 
the rights and liabilities of all parties arising therefrom were gov- 
erned by the laws of Kansas, (2) that, in Kansas, neither spouse 
has an action in tort for damages against the other, and therefore 
(3) that the action did not lie against the insurer in Wisconsin.** 
The case is in accord with the accepted application of lex loci 
delicti. It is doubted that the court meant to imply in point (1) 
above that the interpretation of the policy (not involved) was 
governed by the laws of Kansas, contrary to lex loci contractus. 


LouIsIANA’sS Direct ACTION STATUTES*® 


In 1930, Louisiana adopted a statute which, as amended, provides 
for direct action against the insurer by the injured person or his 
heirs in the parish in which the accident occurs or in the parish 
in which the insured has his domicile. Since 1950, the statute has 
specifically provided that it applies to any accident arising in 
Louisiana, wherever the policy was issued, and another statute 
has provided that a foreign insurer, as a condition to a certificate 
of authority to do business in Louisiana, must consent to being 
sued by the injured person or his heirs in a direct action as pro- 





* Boisvert v. Boisvert, 94 N.H. 357, 53 A.2d 515 (1947). 
“It is assumed that the policy was issued in Wisconsin. 
* Scholle v. Home Mut. Cas. Co., 273 Wis. 387, 78 N.W.2d 902 (1956). 
In addition to the cases cited infra, see: Mayo v. Zurich Gen. Acc. 
& Liab. Ins. Co., 106 F. Supp. 579 (W.D.La. 1952); Buxton v. Midwestern 
Ins. Co., 102 F. Supp. 500 (W.D.La. 1952); Rogers v. American Employers’ 
Ins. Co., 61 F. Supp. 142 (W.D.La. 1945); Wheat v. White, 38 F. Supp. 796 
E.D.La. 1941); Talbot v. Allstate Ins. Co., 76 So.2d 76 (La. App. 1954); 
hurchman v. Ingram, 56 So.2d 297 (La. App. 1951); Mock v. Maryland 
we isp So.2d 199 (La. App. 1942); Lowery v. Zorn, 157 So. 826 (La. 
pp. 1 ‘ 
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vided in the direct action statute, wherever the policy was issued, 
provided the accident occurs in Louisiana.** 


Missouri Contract 
Louisiana Accident Louisiana Forum 


In, a 1936 case, the policy was issued in Missouri. A passenger, 
injured in Louisiana, brought action in Louisiana against the 
named insured, the driver, and the insurer. The insurer resisted 
the joinder on the ground that the no action clause of the policy 
was valid and enforcible in Missouri where the policy was issued 
and precluded the joinder. The court of appeal held (1) that the 
no action clause** of the policy was merely a procedural and re- 
medial right, not a substantive right, and (2) that the Louisiana 
direct action statute is remedial, does not affect any substantive 
rights under the policy, and would not be doing so if applied to 
permit the joinder notwithstanding the no action clause.** The 
case, of course, does not follow lex loci contractus. It is based upon 
another principle of conflict of laws that, as to procedural and 
remedial matters, the law of the forum governs, lex fori. While 
the Louisiana statute may be procedural and remedial (although 
later cases seem to consider it substantive),*° it is doubted that the 
policy no action clause is procedural, and it would seem that, so 
far as conflict of laws is concerned, lex loci contractus should have 
governed. However, since, in 1950, Louisiana’s direct action statute 
was changed to specifically apply to all accidents in Louisiana, the 





952) La. Rev. Stat. § 22:655 (1950); La. Rev. Strat. § 22:983E (Supp. 
1 : 
*The “no action” clauses under consideration in the cases discussed 
ye were substantially similar to those of the 1955 standard provisions which 
read: 
“Action Against Company—No action shall lie against the company 
unless, as a condition precedent thereto, the insured shall have fully 
complied with all the terms of this policy, nor until the amount of 
the insured’s obligation to pay shall have been finally determined 
either by judgment against the insured after actual trial or by written 
agreement of the insured, the claimant and the company. 

y person or organization or the legal representative thereof who 
has secured such judgment or written agreement shall thereafter be 
entitled to recover under this policy to the extent of the insurance 
afforded by this policy. Nothing contained in this policy shall give 
— person or organization any right to join the company as a co- 

endant in any action against the insured to determine the insured’s 
liability. Bankruptcy or insolvency of the insured or of the insured’s 
estate shall not relieve the company of any of its obligations here- 
under.” 

* Robbins v. Short, 165 So. 512 (La. App. 1936). 

“New Amsterdam Cas. Co. v. Soileau, 167 F.2d 767, 6 A.L.R.2d 128 
(5th Cir. 1952). Lewis v. Manufacturers Cas. Ins. Co., 107 F.Supp. 465 
(W.D.La. 1952). 








600 WISCONSIN LAW REVIEW [Vol. 1957 


question whether the statute overrides the no action clause of a 
policy issued elsewhere is not, strictly speaking, one of conflict of 
laws where the direct action is brought in a Louisiana court on 
the basis of an accident occurring in Louisiana. 


Illinois Contract 
Louisiana Accident Louisiana Forum 


In the Watson case, the insurer, after having filed a consent to 
be sued in a direct action in Louisiana as required by Louisiana 
statute as a condition of doing business in Louisiana, issued in 
Massachusetts and delivered in Illinois its general liability (includ- 
ing products liability) policy. In Louisiana, Mrs. Watson pur- 
chased, used, and was injured by a hair waving product manufac- 
tured by the insured in Illinois. Mrs. Watson and her husband 
brought action against the insurer in a Louisiana court. After 
removal to the United States District Court for the Western District 
of Louisiana for diversity of citizenship, the insurer moved to dis- 
miss, contending that Louisiana’s direct action statutes violated 
the equal protection, contract, due process, and full faith and credit 
clauses of the Constitution of the United States. The Supreme 
Court of the United States reversed a decision of the Court of 
Appeals for the Fifth Circuit which had affirmed a decision of 
the district court dismissing the case, holding that Louisiana’s 
direct action statutes were not unconstitutional.*t While this was 
a general liability policy, its no action clause was identical with 
that of the standard automobile liability provisions. The case is 
determinative of similar questions under the automobile policy, as 
where the policy might have been issued in Massachusetts to an 
Illinois policy holder involved in an automobile accident in Louisi- 
ana. 


Louisiana Contract 
Mississippi Accident Louisiana Forum 


Another Louisiana case involved an accident in Mississippi. The 
policy was issued to Burke who lived with his wife in Louisiana. 
The wife was injured while riding in an automobile owned and 
driven by Burke in Mississippi. In an action by Mrs. Burke against 
the insurer in Louisiana under the Louisiana direct action statute, 
the court of appeal affirmed a judgment for the insurer, holding 





“ Watson v. Employers Liab. Assur. Corp., 348 U.S. 66 (1954), re- 
versing 202 F.2d 407 (5th Cir. 1953), which affirmed 107 F. Supp. 494 
WDta. 1952). 
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(1) that the law of Mississippi where the accident took place gov- 
erned the liability of Burke, (2) that, in Mississippi, Mrs. Burke 
had no cause of action against her husband, and (3) that Louisi- 
ana’s direct action statute is procedural, not substantive, and gave 
to Mrs. Burke no rights not given her in Mississippi. On certiorari 
by Mrs. Burke, the supreme court affirmed, holding that, since 
Mrs. Burke had no rights in Mississippi, the Louisiana direct action 
statute conferred upon her no cause of action in Louisiana.*? This 
was another case applying lex loci delicti with no question of lex 
loci contractus involved. 


Louisiana Contract 
Alabama Accident Louisiana Forum 


A 1952 case involved an Alabama accident. The policy was 
issued to a citizen of Louisiana. While the insured was operating 
his automobile in Alabama an accident occurred in which a guest 
in the automobile, who was also a citizen of Louisiana, was in- 
jured. The guest brought action in the United States District 
Court for the Western District of Louisiana against the insurer 
under Louisiana’s direct action statute. The district court dis- 
missed the case holding (1) that the Louisiana direct action statute 
is substantive, (2) that it does not apply to accidents outside of 
Louisiana, wherever the suit was brought, and (3) that the no 
action clause accordingly precluded the action. On appeal by the 
guest, the Court of Appeals for the Fifth Circuit affrmed.‘? The 
case largely involved an interpretation of the statute but seems to 
cast considerable doubt on the earlier decisions holding that the 
statute is procedural. 


Louisiana Contract 
Illinois Accident Louisiana Forum 


An Illinois accident involved a policy issued in Louisiana cover- 
ing an automobile which injured a person in Illinois. The injured 
brought action against the insurer in the United States District 
Court for the Eastern District of Louisiana and appealed from a 
judgment dismissing the action. The Court of Appeals for the 
Fifth Circuit affirmed, holding (1) that, since the “right of action 

. occurred in Illinois the rights of the parties are governed by 
the laws” of Illinois, (2) that, since the action could not have been 





“ Burke v. Mass. Bonding & Ins. Co., 209 La. 495, 24 So.2d 875 (1946). 
“Hidalgo v. Fidelity & Cas. Co., 104 F.Supp. 230 (W.D.La. 1952), 
aff'd 205 F.2d 834 (5th Cir. 1953) 


. 








602 WISCONSIN LAW REVIEW [Vol. 1957 


brought directly against the insurer in Illinois, it could not be so 
brought in courts sitting in Louisiana, and (3) that Louisiana’s 
direct action statute, as amended in 1950, applies only to accidents 
or injuries occurring in Louisiana.** This case involved principally 
a construction of Louisiana’s direct action statute. Lex loci delicti. 


Louisiana Contract 
Louisiana Accident Mississippi Forum 


In a 1937 Mississippi case, the policy was issued in Louisiana. 
An insured truck was involved in an accident in Louisiana in which 
a person was injured. Suit for the injury was brought in a Missis- 
sippi Court against the insurer alone, on the basis of Louisiana's 
direct action statute. There was a demurrer by the insurer based 
on the no action clause of the policy. The Mississippi court af- 
firmed a dismissal, holding (1) that, under Louisiana law, its 
direct action statute was procedural and remedial only and con- 
ferred no substantive right and (2) that therefore it had no extra- 
territorial effect in Mississippi.“* The case applied lex fori, but 
involved primarily a construction of the Louisiana statute.‘ 


Louisiana Contract 
Louisiana Accident Texas Forum 


The insurer issued its policy in Louisiana to a resident of Louisi- 
ana whose automobile was involved in an accident in Louisiana. 
Actions by two injured persons against the insurer were removed 
to the United States District Court for the Northern District of 
Texas. The Circuit Court of Appeals for the Fifth Circuit affirmed 
a dismissal, holding (1) that Louisiana’s direct action statute was 
procedural rather than substantive, (2) that, therefore, the statute 
did not apply to an action brought in Texas but, rather, that the 
rule of the forum (Texas) governed, and (3) that policy provisions 
denying direct action against the insurer before judgment against 
the insured were permissible in Texas.** Lex fori. 


Louisiana Contract 
Louisiana Accident New York Forum 


In the first of two very important cases involving a New York 





* Weingartner v. Fidelity Mut. Ins. Co., 205 F.2d 833 (5th Cir. a 
“McArthur v. Maryland Cas. Co., 184 Miss. 663, 186 So. 305, 120 
A.L.R. 846 (1938). 
“It is to be noted that later cases seem to hold es Aig statute is sub- 
stantive rather than procedural. See cases in note 40, su 
“Wells v. American Employers’ Ins. Co., 132 F.2d P16 (5th Cir. 1942), 
affirming sub. nom. Wells v. Irwin, 43 F.Supp. 212 (N.D. Tex. 1942). 
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forum, the insurer was organized under the laws of Maryland and 
authorized to do business in Louisiana and New York. As a condi- 
tion to its authority in Louisiana, it filed in Louisiana a consent 
to be sued in the state of Louisiana in a direct action, provided 
the accident occurred in Louisiana. This was pursuant to the 
Louisiana direct action statutes which provided for such direct 
action in the parish where the accident occurred or in the parish 
in which the insured was domiciled. The insurer issued its com- 
prehensive automobile liability policy to the “State of Louisiana 
and/or Louisiana State University” covering a motor vehicle owned 
by the university. Morton, a resident of Brooklyn, New York, and 
a student at the university, sustained personal injuries in an acci- 
dent in the parish of Natchitoches in Louisiana while riding as 
a passenger in the unversity’s motor vehicle. Morton brought 
action against the insurer in the Supreme Court, King’s County, 
New York. The appellate division reversed the special term’s denial 
of the insurer’s motion for summary judgment and granted the 
motion for summary judgment, holding (1) that the Louisiana 
statute created a substantive right to direct action, but (2) that 
the right was restricted to actions asserted in the parish in which 
the accident occurred or in which the insured had his domicile 
and did not extend to actions asserted outside of Louisiana, (3) 
that the consent filed by the insurer followed the statute and was 
restricted to consent to be sued in the state of Louisiana, and (4) 
that the right of direct action conferred by the Louisiana statute 
was objectionable to the public policy of New York, which (a) 
placed “great importance . . . on the necessity of keeping from a 
jury any inkling that the defendant is insured. . . .”” and (b) by 
section 167 of the Insurance Law, prescribed the conditions under 
which action against the insurer could be maintained after judg- 
ment against the insured.** Lex fori. The decision was three to 
two. The dissenting judges thought that the right of direct action 
was substantive but that the prescription of the parish in which 
the action must be brought was procedural. At this writing: the 
case is before New York’s Court of Appeals. 

In the other case involving a New York forum,*® the insurer, a 
Missouri corporation licensed to do business in Louisiana and 
New York, issued its liability policy to a citizen of Louisiana. The 
insured’s automobile injured Collins in Louisiana. Collins was 





* Morton v. Maryland Cas. Co., 1 App. Div. 2d 116, 124, 148 N.Y.S.2d 
524, 531 (2nd Dep't 1955). 
“See note 1, supra. 





a Se. 








604 WISCONSIN LAW REVIEW [Vol. 1957 


an incompetent. He and his Committee were citizens of Virginia. 
Collins’ Committee brought action against the insurer in the 
United States District Court for the Southern District of New 
York. Collins’ Committee moved for discovery and inspection. 
The insurer moved to dismiss the action. The district court denied 
the motion for discovery and inspection and granted the motion 
to dismiss the action, stating (1) that it gathered that the purpose 
in bringing the suit in that court was “to obtain the benefit of 
reputed largesse of New York City juries,” (2) that Collins’ Com- 
mittee, in pressing the claim in that court, was aggravating the 
“mounting mischief inflicted on the federal judicial system by the 
unjustifiable continuance of diversity jurisdiction,”®° (3) that “this 
action against an insurer based on the alleged liability of the in- 
sured is brought in a court which regards the mention of the fact 
that an alleged tort-feasor has liability insurance as sufficient 
grounds for a mistrial,” and holding (4) that the case should be dis- 
missed under the principle of forum non conveniens, since (a) the 
court was remote from the scene of the accident, (b) its trial calen- 
dar was 344 years behind, (c) jury duty should not be imposed 
upon the people of a community which has no relation to the 
litigation, (d) there is a local interest in having local controversies 
decided at home, and (e) there is an appropriateness in having the 
trial of a diversity case in a forum that is at home with the state 
law which must govern the case, rather than having a court in 
some other forum untangle problems in conflict of laws, and in 
law foreign to itself.** 

On appeal by Collins’ Committee, the Court of Appeals for the 
Second Circuit reversed and remanded, holding (A) that the ap- 
plication of the doctrine of forum non conveniens to dismiss the 
case was erroneous, since, if the forum is found to be inconvenient, 
the remedy is transfer, not dismissal, (B) that on remand the issue 
of transfer for non conveniens might be faced directly, but noting 
that “we have often questioned reliance upon the fact of locally 
congested dockets as a proper ground for an order of transfer,” (C) 
that the forum makes its own determination whether foreign law 
is substantive or procedural, (D) that the right created by the 
Louisiana statute is substantive rather than procedural, (E) that, 
in “view of New York’s enlightened attitude toward the employ- 
ment of local policy as a bar to foreign claims and the unsettled 





* The quotation was from the concurring opinion of Mr. Justice Frank- 
furter in Lumbermen’s Mut. Cas. Co. v. Elbert, 348 U.S. 48, 54 (1954). 
* Collins v. American Auto Ins. Co., 128 F.Supp. 228 (S.D.N.Y. 1955). 
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state of New York law with regard to insurance companies as 
third-party defendants, the application of the Louisiana statute is 
not prohibited by New York public policy,” (F) that “if it were 
so barred in fact, a real problem of Full Faith and Credit might 
be raised,” and (G) that the provision of the Louisiana statute 
with regard to the parish in which the action against the insurer 
might be brought does not limit the statute to actions brought 
within the state of Louisiana, but that the “more reasonable view” 
appeared to be “that there are but requirements of place of suit 
which do not carry beyond the limits of a Louisiana forum.”*? Lex 
loci contractus. Strangely, the Court of Appeals for the Second 
Circuit made no mention of the Morton case, decided by the ap- 
pellate division six weeks earlier, in which this same statute was 
held by the second highest court of New York to be against the 
public policy of New York insofar as it might authorize direct 
actions to be brought in New York. 

The insurer petitioned the Supreme Court of the United States 
for a writ of certiorari. At this stage, the insurance industry as 
such entered the picture, moving for leave to file a brief amicus 
curiae. The brief which the industry proposed to file succinctly 
stated the reasons why the question is of tremendous importance 
to the insurance industry and its policyholders, pointing out the 
certainty that, if the decision of the Second Circuit stood, claimants 
involved in accidents in Louisiana and Wisconsin, which have 
direct action statutes and relatively low verdicts, will migrate “to 
the federal courts in large metropolitan centers where juries are 
more open-handed in making awards” any time the insurer which 
issued the policy is licensed in New York or Illinois or any other 
state where juries are prone to high verdicts.5* Shortly after the 
industry’s brief in support of its motion for leave to file a brief 
was filed in the Supreme Court of the United States, Collins’ Com- 
mittee moved to dismiss the action. That appeared to have made 
the question moot. The Supreme Court of the United States dis- 
missed the petition for certiorari on the basis of Rule 60 of the 
Federal Rules of Civil Procedure. The result is that the unfortu- 
nate decision of the Second Circuit stands with no opportunity 
for direct challenge. This unfinished drama emphasizes the im- 





® Collins v. American Auto Ins. Co., 230 F.2d 416 (2d Cir. 1956), cert. 
dismissed, American Auto Ins. Co. v. Collins, 352 U.S. 802 (1956). 

* Brief by Watters & Donavan, of New York, attorneys for Association 
of Casualty and Surety Companies and National Association of Independent 
Insurers, and Wicker, Baker & Shuford, of Richmond, attorneys for Amer- 
ican Mutual Alliance. 
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portance of the forthcoming ruling of the New York Court of 
Appeals in the Morton case.** An affirmance by the New York 
Court of Appeals in the Morton case would virtually nullify the 
Second Circuit’s opinion in the Collins case, since the latter, based 
on diversity jurisdiction, was necessarily an attempt to apply New 
York law. 


WIsconNSIN’s Direct ACTION STATUTES 


For many years, Wisconsin has had two statutes which pertain 
to direct action against insurers.®> Section 85.93 has been held to 
be substantive but not to permit direct action in the face of a no 
action clause,** while section 260.11 has been held to be proced- 
ural®* and to permit direct action notwithstanding the no action 
clause.°* 


Illinois Contract 
Wisconsin Accident Wisconsin Forum 


In a 1936 case, an insurer had issued its policy in Illinois to a 
resident of Illinois covering an automobile which was kept, licensed, 
and usually operated in Illinois. A person injured by the automo- 
bile in an accident in Wisconsin brought action in Wisconsin 
against the driver and the insurer. After the trial court overruled 





“See note 48, 

= Wis. Start. 5 85.93 (1955): 
“Any bond or policy of insurance covering liability to others by reason 
of the operation of a motor vehicle shall be deemed and construed to 
contain the following conditions: That the insurer shall be liable to 
the persons entitled to recover for the death of any person, or for 
injury to person or property, irrespective of whether such liability 
be in praesenti or contingent and to become fixed or certain by final 
judgment against the insured, when caused by the negligent operation, 
maintenance, use or defective construction of the vehicle described 
ae such liability not to exceed the amount named in said bond 


Wis. Stat. § § Eo, 11 (1) (1955) reads in part as follows: 

“In any action for damages caused by the negligent operation, man- 
agement or control of a motor vehicle, any insurer of motor vehicles, 
which has an interest in the outcome of such controversy adverse to 
the plaintiff or any of the parties to such controversy, or which by 
its policy of insurance assumes or reserves the right to control the 
prosecution, defense or settlement of the claim or action of the plain- 
tiff or any of the parties to such claim or action, or which by its 
policy agrees to prosecute or defend the action brought by the plain- 
tiff or any of the parties to such action, or agrees to engage counsel 
to prosecute or defend said action, or agrees to pay the costs of 
such litigation, is by this section made a proper party defendant in 
any action brought by plaintiff on account of any claim against the 


insured.” 
* Bergstein v. Popkin, 202 Wis. 625, 233 N.W. 572 (1930). 
* Oertel v. Fidelity & Cas. Co., 214 Wis. 68, 251 N.W. 465 (1933). 
*Lang v. Baumann, 213 Wis. 258, 251 N.W. 461 (1933). 
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the insurer’s plea in abatement which was based on the no action 
clause of the policy, judgment was entered on a verdict against 
both defendants. The supreme court reversed, holding (1) that 
section 260.11 did not apply to a policy issued in Illinois to an 
Illinois resident and (2) that the no action clause which was valid 
in Illinois applied to this accident and precluded joinder of or 
action against the insurer until after judgment against the in- 
sured.°® Lex loci contractus. 


Missouri Contract 
Wisconsin Accident Wisconsin Forum 


The insurer, a Missouri corporation not licensed to do business 
in Wisconsin, executed in Kansas City, Missouri, and issued in 
Kansas its policy to a taxicab company which had its place of 
business in Wisconsin. A person injured in an automobile col- 
lision in Wisconsin brought action against the insurer in the 
United States District Court for the Western District of Wisconsin 
under Wisconsin’s direct action statute. The district court granted 
the insurer’s motion to dismiss, holding that, under Wisconsin 
law, the no action clause of the policy, good in Missouri where 
the contract was executed, was good in Wisconsin in the face of 
Wisconsin’s direct action statute.°° The court distinguished the 
Watson case,*! which had upheld the validity of Louisiana’s direct 
action statute,°? on the ground that the Louisiana direct action 
statute “completely abrogated” the no action clause. The real 
distinction seems to be that the Louisiana statute purports to 
apply to policies wherever issued if the accident occurs in Louisiana 
whereas the Wisconsin court has held that the Wisconsin statute 
does not apply to policies issued outside of Wisconsin. Of course, 
part of the reason for Wisconsin’s holding has been a fear that 
otherwise the statute would be unconstitutional. That fear was 
removed by the Watson decision. On the other hand, if the con- 
struction of Wisconsin’s statute is to be changed because of the Wat- 
son case, it seems proper that the change be made by the Wisconsin 
court which establishes the Wisconsin law, not by a federal court 
the duty of which, in diversity cases, is to follow state law. This 
case applied lex loci contractus, but it involved an unconsidered 





* Byerly v. Thorpe, 221 Wis. 28, 265 N.W. 76 (1936). Accord, Kilcoyne 
v. Trausch, 222 Wis. 528, 269 N.W. 276 (1936); Ritterbusch v. Sexmith, 
256 Wis. 507, 41 N.W.2d 611, 16 A.L.R.2d 873 (1950). 

® Klabacka v. Midwestern Mut. Auto. Ins. Co., 146 F.Supp. 243 (W.D. 
Wis. 1956). 

“See note 41, supra. 

* See note 37, supra. 








; 
} 
: 
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problem as to where the place of the contract is. The opinion 
stated that the policy was “executed” in Missouri but was “nego- 
tiated and issued” in Kansas. The opinion treated Missouri's as 
the law to be contrasted with Wisconsin’s. Possibly, however, the 
contract was “made” in Kansas, since the place of “delivery” of 
the policy is usually considered the place of contracting. The point 
is unimportant here because Kansas, like Missouri, recognizes the 
effect of the no action clause in inhibiting direct action against 


insurers.®* 


Illinois Contract 
Wisconsin Accident Wisconsin Forum 


An Illinois insurer not licensed in Wisconsin issued its policy 
in Illinois to Carpenter, a resident of Illinois who was involved 
in an automobile collision in Wisconsin with Perlick’s automobile. 
Carpenter’s wife, Perlick, and Perlick’s wife were injured, the 
latter fatally. The claim of Carpenter’s wife was settled by the 
liability insurer covering Perlick’s automobile. Perlick brought 
action in Wisconsin against Carpenter and his Illinois insurer, 
and the liability insurer of Perlick’s car brought action in Wis- 
consin against Carpenter and his Illinois insurer for contribution. 
In the Perlick case, the Illinois insurer pleaded in abatement its 
no action clause and in the action for contribution it pleaded in 
bar an exclusion in its policy for injuries sustained by any member 
of the immediate family of the insured. The supreme court held 
(1) that, while the no action clause violated Wisconsin's section 
260.11 (1) and the “household exclusion” was prohibited by Wis- 
consin’s section 204.34 (2), both were valid in Illinois, (2) that the 
court having held in Ritterbusch v. Sexmith** that a no action 
clause, valid in the state in which the policy is issued, is valid in 
Wisconsin, it would “assume for present purposes that in the ab- 
sence of a waiver or estoppel, both of the policy provisions now 
before us would be effective in this state,” but (3) noting that 
“certain constitutional doubts which weighed heavily in the Ritter- 
busch decision have since been removed” by the Watson decision,* 
and (4) that the policy provisions were waived here by the Illinois 
insurer's filing of a power of attorney and resolution subjecting 
its policy to the policy requirements of the Wisconsin financial re- 
sponsibility law and by making an SR-21 filing after the collision 





*Lang v. Underwriters at Lloyd's, 157 Kan. 314, 139 P.2d 414 (1943). 
“256 Wis. 507, 41 N.W.2d 611, 16 A.L.R.2d 873 (1950). 
* 348 U.S. 66 (1954). See note 41, supra. 
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giving notice that its “automobile policy” was in effect on the 
date of the accident.** Lex loci contractus. 


Wisconsin Contract 
Indiana Accident Wisconsin Forum 


The policy was issued in Wisconsin to a person who was then a 
resident of Wisconsin but who later moved to Pennsylvania. A 
resident of New York was injured in Indiana by the insured auto- 
mobile and brought action in Wisconsin against the insured and 
the insurer. No service of process was obtained on the insured. 
The supreme court affirmed orders sustaining a demurrer to the 
insurer’s pleas in abatement which relied on the no action clause, 
holding (1) that section 260.11 permitted the joinder, (2) that the 
matter of joinder was procedural, as to which the law of the forum 
governed, (3) that the statute as so applied was not unconstitu- 
tional, and (4) that the insured was not a necessary party, since 
the statute permitted the action to be maintained against the in- 
surer as the sole defendant.®* As respects conflict of laws, the case 
relied upon the principle that the law of the forum governs matters 
procedural, lex fori. It possibly could have also relied upon lex 
loci contractus, since the policy was issued in Wisconsin. The 
United States District Court for the Eastern District of Wisconsin 
followed this ruling in Gandall v. Riedel (1955).** 


Wisconsin Contract 
Wisconsin Accident Michigan Forum 


The insurer issued its policy to a cab company in Wisconsin. 
A Michigan resident was injured while riding in an insured cab. 
in an accident in Wisconsin and brought action in Michigan 
aganst the insurer alone. The insurer made a special appearance 
and a motion to dismiss, challenging the jurisdiction of the court. 
The supreme court affirmed a judgment dismissing the action, 
holding that (1) notwithstanding that the injured could prosecute 
the action in Wisconsin under the direct action statute there, (2) 
the direct action was prohibited by statute in Michigan,*® and 
therefore (3) was against the public policy of Michigan, whether 
the Wisconsin statute be procedural or substantive.*° Lex fort. 





® Perlick v. Country Mut. Cas. Co., 274 Wis. 558, 80 N.W.2d 921 (1957). 
* Oertel v. Fidelity & Cas. Co., 214 Wis. 68, 251 N.W. 465 (1933). 
“133 F.Supp. 28 (E.D.Wis. seed B 

*3 Micn. Comp. Laws § 12460 (1929). 

oo v. Glen Falls Ind. ‘Co., 316 Mich. 37, 24 N.W.2d 547 


(1946 





| 
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Wisconsin Contract 
Wisconsin Accident Minnesota Forum 


The policy was issued in Wisconsin. A person injured by the 
insured automobile in an accident in Wisconsin brought action 
against the insurer alone in Minnesota. The supreme court af- 
firmed an order sustaining the insurer’s demurrer, holding (1) that 
the court of the forum determines whether a given question is of 
substance or of remedy, (2) that joinder of parties relates to remedy 
and the law of the forum governs, (3) that Wisconsin had construed 
its section 85.937! as substantive but as not permitting direct action 
against insurers and its section 260.11(1)"* as permitting direct 
action against insurers but as procedural, not substantive, and (4) 
that, therefore, the operations of section 260.11(1) is confined to 
Wisconsin.** Lex fori. 

Wisconsin Contract 
Wisconsin Accident Illinois Forum 


The insurer issued its policy in Wisconsin to a Wisconsin cor- 
poration. While a resident of Wisconsin was driving the corpora- 
tion’s automobile in Wisconsin, it injured a resident of Illinois. 
The injured brought action in the United States District Court 
for the Northern District of Illinois against the driver, the corpora- 
tion, and the insurer, the latter under Wisconsin’s direct action 
statutes. The district court overruled the insurer’s motion to dis- 
miss, holding (1) that the Wisconsin statutes create a substantive 
right against the insurer and (2) that the joinder of the insurer 
was proper.** The court here disregarded the principles of lex loci 
contractus and lex fori in deference to its own interpretation of 
the statute. The court here seemed to agree with Wisconsin cases 
holding that Wisconsin’s section 260.11*° (which Wisconsin holds 
to permit joinder) is procedural, but held that section 85.937° 
(which Wisconsin holds not to permit joinder) to be substantive 
and to permit joinder in Illinois! The court further cited an 
earlier Minnesota case which was not in point but overlooked the 
later Anderson case,"* which was contrary to the holding in this 





™ Wis. Stat. § 85.93 (1955), note 55, supra. 

? Wis. Stat. § 260.11 (1955), note 55, supra. 

* Andersor v. State Farm Mut. Auto. Ins. Co., 222 Minn. 428, 24 N.W.2d 
836 (1946). 

™ Torcazo v. Statema, 141 F.Supp. 769 (N.D. Ill. 1956). 

* Wis. Stat. § 260.11 (1955), note 55, supra. 

* Wis. Stat. § 85.93 (1955), note 55, supra. 

™ See note 73, supra. 
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case. The court relied on the Collins decision’* but failed to men- 
tion Morton.”® The insurer settled this case without appeal, with 
the result that this unfortunate decision is (like Collins) free from 
direct challenge. Reference is made to the implications of the 
Collins decision as brought forth in the brief*® of amici curiae in 
that case, where the prediction was made that Collins would en- 
courage claimants in Wisconsin accidents as well as those in Louisi- 
ana accidents to seek the largesse of juries in New York and Illinois. 
This threat has now been accomplished. In spite of the fact that 
Wisconsin holds its section 85.93 as not permitting joinder in 
Wisconsin in the face of a no action clause, the United States 
District Court for the Northern District of Illinois says that it does 
permit joinder in Illinois! 

If the New York Court of Appeals affirms,*' Morton may offset 
Collins in New York. It is to be hoped that another similar case 
soon will give the Seventh Circuit an opportunity to nullify 
Torcazo. 


*® Collins v. American Auto Ins. Ce., 230 F.2d 416 (2d Cir. 1956). 
See notes 51 and 52, supra. 

* Morton v. Maryland Cas. Co., 1 App. Div. 2d 116, 148 N.Y.S.2d 
524 (2nd Dep't. 1955). See note 48, supra. 

” See note 53, supra. 

* Editor's note: According to our most recent information, the Morton 
case will come up for hearing in the fall term. 














Direct Action Against Liability 
Insurance Companies 


James B. MAcDONALD* 


For many years Wisconsin has permitted direct action against 
liability insurance companies for damages arising out of automobile 
accidents. But can every person injured by an automobile in Wis- 
consin bring suit directly against the insurer of the alleged tort 
feasor? The answer is an unqualified no, but this discussion will 
attempt to show that the Wisconsin legislature, if it so desires, may 
be able to guarantee a right of direct action to all persons injured 
in the state. 

A person injured in an automobile accident in Wisconsin today 
can be certain of the right to bring a direct action against the 
liability insurer only if (1) the insurer can be served within the 
state and (2) the policy was issued within the state or if issued 
outside the state does not contain a no action clause. 

To give a complete right of direct action to all persons injured 
in the state, Wisconsin must have the power substantively to permit 
direct action against liability insurance companies in Wisconsin 
courts whether or not their policy was issued in Wisconsin and 
whether or not the policy was issued in a state where a no action 
clause is valid. This substantive right of direct action must be 
enforceable not only in Wisconsin but in any state in which the 
injured plaintiff desires to bring his action. The plaintiff must 
also have the right to secure an in personam judgment against the 
insurer in a Wisconsin court whether or not the insurer has an 
agent in the state upon whom process can be served. 

States are enacting legislation to enable their resident policy 
holders and beneficiaries to sue foreign mail order insurance com- 
panies in their local courts. States are also enacting legislation to 
create a substantive right of direct action. Is it not possible that 
Wisconsin can combine these two ideas and provide a truly com- 
plete right of direct action against liability insurers? These two 
aspects of insurance law will be discussed with that end in view. 





*B.A. (1941), LL. B. (1947) University of Wisconsin; Associate Pro- 
fessor of Law at University of Wisconsin. Professor Macdonald was assisted 
by John MacRae of the Wisconsin Law Review staff. 
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While Wisconsin is used as an example in this discussion, the 
theory should apply with equal force to any state. 


MAIL-ORDER INSURANCE 


Ordinarily insurance companies that conduct their business by 
mail rather than through local agents do all.in their power to 
confine the place of contracting and the place of performance of 
their policies to the state of their domicile or principal place of 
business. If a suit against a foreign mail order insurance company 
is to be brought in Wisconsin, jurisdiction must be based on the 
insurance company’s having substantial contacts within the state 
of Wisconsin so that subjecting it to the jurisdiction of the Wis- 
consin court will not offend “traditional notions of fair play and 
substantial justice.” 

The only case decided by the United States Supreme Court in 
this field is Travelers Health Ass’n v. Virginia.?, This was an action 
by the State of Virginia rather than an individual and was brought 
to force the insurance company to cease securing policy holders and 
servicing policies in Virginia through the mails without securing 
a permit from the State Corporation Commission. Action was 
started in Virginia after service on the Nebraska insurance com- 
pany by registered mail pursuant to Virginia statute. In a five to 
four decision the Court found that personal jurisdiction over the 
defendant had been secured by the Virginia court. Travelers had 
been securing new members in Virginia since 1904 by mailing 
solicitations to persons whose names were suggested by policy 
holders. Through the years Travelers had caused many sick benefit 
claims to be investigated. The Court found that these activities 
had created continuing relationships and obligations with the citi- 
zens of Virginia. These acts on the part of the insurance company 
were found to constitute sufficient contact with the State of Virginia 
to enable Virginia to bring action against the insurance company 
in the Virginia ‘courts. The opinion of four of the justices suggests 
that there was also sufficient contact to enable an insured or bene- 
ficiary under a policy to sue the insurance company in the courts 
of Virginia, but the concurring opinion of Mr. Justice: Douglas 
makes it clear that he is limiting his decision to an action brought 
by a state. In one respect Mr. Justice Douglas’ opinion goes further 
than that of the other four. In referring to the activities of the in- 





* International Shoe Co. v. Washington, 326 us, 310 (1945). See dis- 
cussion, Foster, Personal Jurisdiction Based on Local Causes of Action; 1956 
Wis. L. Rev. 522, 566-70. Annot., 44 A.L.R:2d 416 (1955). - 

7339 U.S. 643 (1950). 
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surance company he states, “Whether such solicitation is isolated 
or continuous, it is activity which Virginia can regulate.”® 

The Court of Appeals for the Fifth Circuit in 1953 in Parmalee 
v. lowa State Traveling Men’s Ass’n* held that isolated activity of 
mailing a policy to an insured at his residence in the State of Florida 
and receiving a premium from the insured by mail was sufficient 
contact to enable the Florida beneficiary to secure jurisdiction over 
an Iowa insurance company in the Florida courts. In a companion 
case, Parmalee v. Commercial Travelers Mut. Acc. Ass’n,5 between 
the same plaintiff and a different nonresident insurer, the same 
court held there was no jurisdiction when the insured purchased 
the policy while a resident of Kentucky even though he had mailed 
premium payments while a resident of Florida. The decision does 
not state that Florida lacked the power to obtain jurisdiction on 
these facts and it may only be that the court felt that the Florida 
legislature had not granted such power to the court. 


The Court of Appeals for the Second Circuit considered the 
Tennessee statute in Schutt v. Commercial Travelers Mut. Accident 
Ass’n.° A policy was issued to the deceased in 1942 while he was a 
resident of Kentucky by the defendant, a New York corporation. 
Prior to 1947 he became a resident of Tennessee and remained a 
resident of that state until his death in 1950. While he was a resi- 
dent of Tennessee the defendant mailed him premium notices and 
he mailed payments to the defendant. The beneficiaries under the 
policy mailed proof of his death to the defendant, and the de- 
fendant’s investigator and his duly authorized assistants functioned 
in Tennessee prior to the commencement of the action. In accord- 
ance with the procedure provided by the Tennessee statutes the 
plaintiff served process on the Commissioner of Insurance of Ten- 
nessee who forwarded the papers to the defendant in New York. 
The defendant failed to appear and judgment was taken against it 
in the Tennessee court including “additional costs and expenses in 
the sum of $2500.00 arising directly out of the defendant’s refusal 
in bad faith to pay its obligations under said policy.”’ Plaintiff 
then started action to enforce the judgment in federal district court 
in New York which construed the Tennessee statute as having no 
application to a certificate of insurance delivered outside the State 





*Id. at 654. 

*206 F.2d 518 (5th Cir. 1953), cert. denied, 346 U.S. 877 (1953). 
*206 F.2d 523 (5th Cir. 1953). 

*229 F.2d 158 (2nd Cir. 1956), cert. denied, 351 U.S. 940 (1956). 
"Id. at 160. 
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of Tennessee and delivered prior to the passage of the statute, and 
therefore dismissed the action. 

On appeal the Court of Appeals reversed the district court. It 
held that the acts in this case were sufficient to qualify under the 
Tennessee statute and that the policy was affected by the statute 
even though the policy was issued prior to the passage of the 
statute.* It distinguished the Parmalee cases on the basis that the 
Florida statute was by its own terms only applicable to policies 
issued or delivered in the state of Florida. Basing its decision on 
the International Shoe and Travelers Health cases it found suff- 
cient contacts and no violation of the United States Constitution. 
The decision may be somewhat weakened by the court’s conclusion 
in which it assumed that the defendant was conducting a sizeable 
mail order insurance business in the state of Tennessee and offered 
the defendant an opportunity to prove to the contrary in a new 
trial in the district court. 

However, a lower New York court has held that an isolated in- 
surance contract gave sufficient basis to support jurisdiction under 
the New York statute in Zacharakis v. Bunker Hill Mut. Ins. Co.® 
The defendant insurance company, a resident of Pennsylvania, was 
not licensed to do business in New York. In response to a tele- 
phone call from a New York insurance broker, it issued a fire 
insurance policy on a New Hampshire hotel to the plaintiff, a resi- 
dent of New York. It mailed the policy from its Philadelphia office 
to the New York broker, received the premium payment from New 
York, and had some subsequent correspondence by mail in regard 
to the policy. There is no evidence that the defendant had any 
other contact with New York or its residents. After a fire at the 
hotel the plaintiff started an action against the defendant in New 





5Cf. McGee v. International Life Ins. Co., 288 S.W.2d 579 (Tex. 
1956). This was an action against a Texas insurer in a Texas court to en- 
force a default judgment rendered in favor of the plaintiff by a California 
court. Defendant had reinsured the policies of an Arizona corporation and in 
so doing mailed a policy in 1948 to decedent in California where he was a 
resident. The California “Unauthorized Insurers Process Act’ became effect- 
ive on the Ist day of October, 1949, and decedent died in California in De- 
cember 1950. Plaintiff, the beneficiary under the policy, started action against 
the defendant in a California court by serving on the commissioner who for- 
warded notice of service and a copy of the process as provided by the act. 
The Court of Civil Appeals of Texas held the California court to be without 
jurisdiction and refused to enforce the judgment. The court stated that the 
California and Florida statutes were similar and that it was following the fifth 
circuit in the Parmalee cases in holding that “as a regulatory law it plainly 
can be given no effect which will impose, retroactively, the provisions of the 
statute upon unauthorized insurers having policies in force prior to the en- 
actment of the statute.” 

°281 App. Div. 487, 120 N.Y. S.2d 418 (1st Dep't 1953). 
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York by delivering a summons and complaint to the New York 
Superintendent of Insurance who forwarded a copy by mail to the 
defendant at its address in Pennsylvania. This service was in com- 
pliance with the New York statute. The Appellate Division of the 
Supreme Court of the State of New York held that the New York 
court had thereby secured personal jurisdiction over the defendant 
as there had been sufficient contact by the defendant within the 
State of New York. 

It is not certain what determination will be made by the United 
States Supreme Court when it passes upon the power of a state to 
provide jurisdiction for its courts whereby a resident policy holder 
or beneficiary may locally sue a foreign mail order insurance com- 
pany. Nor is it certain how minimal a contact will be found sufh- 
cient to satisfy due process under the International Shoe doctrine. 
It is certain, however, that an increasing number of states are en- 
acting statutes to enable their courts to grant in personam judg- 
ments against insurance companies whose only contact within the 
state is through the use of the mails. It is also certain that federal 
and state courts are holding that these acts do not violate the United 
States Constitution. 


Drrect ACTION AGAINST AN INSURER ON A LIABILITY POLICY 


It is certain that an insured or a beneficiary under an insurance 
policy can bring action directly against a defendant insurance com- 
pany wherever it is possible to get proper service. But does one 
who is injured in an auto accident have a right of direct action 
against the insurer of the one who has injured him? 

Anyone injured by an automobile in the state of Wisconsin can 
join the insured and the insurer as joint defendants in an action 
in a Wisconsin court if the insurance policy was written in the 
State of Wisconsin. The injured plaintiff, if he so desires, can sue 
the insurance company directly without naming the insured as a 
party.'° 

The’ Wisconsin Supreme Court has consistently held, however, 
that in the absence of waiver, no right of direct action exists 
against an insurance company for an accident in Wisconsin if the 
policy contains a no action clause and was issued in a state in 
which such a clause is legal.11 This has been the result even when 
the policy was written to cover a vehicle which was to be used 





* Wis. Stat. §§ 85.93, a OE (1955); Oecertel v. Fidelity & Cas. Co., 
214 Wis. 68, 251 N.W. 465 (1933); Lasecki v. Kabara, 235 Wis. 645, 294 
N.W. 33 (1940); 1953 Wis. L. Rev. 688, 695-700. 

™ Oertel v. Fidelity & Cas. Co., 214 Wis. 68, 251 Nw. 465 (1933). 
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primarily within the State of Wisconsin.’2 The basis of these deci- 
sions, the most recent of which was in 1950,%* has been that to 
permit direct action in contravention of a no action clause that 
was legal in the state where the policy was issued would violate 
article I, section 10, of the United States Constitution by impairing 
the obligation of contracts. None of these Wisconsin decisions has 
been reviewed by the United States Supreme Court, but in 1954 it 
considered the question in Watson v. Employers Liab. Assurance 
Corp.** 

One part of the very comprehensive Louisiana statute regulating 
insurance was involved in the Watson case. It provided as follows: 


The injured person or his or her heirs, at their option, shall 


have a right of direct action against the insurer within the 
terms and limits of the policy in the parish where the accident 
or injury occurred or in the parish where the insured has his 
domicile, and said action may be brought against the insurer 
alone or against both the insured and the insurer, jointly and 
in solido. This right of direct action shall exist whether the 
policy of insurance sued upon was written or delivered in the 
State of Louisiana or not and whether or not such policy con- 
tains a provision forbidding such direct action, provided the 
accident or injury occurred within the State of Louisiana. . . 
It is the intent of this Section that any action brought here- 
under shall be subject to all of the lawful conditions of the 
policy or contract and the defenses which could be urged by 
the insurer to a direct action brought by the insured, provided 
the terms and conditions of such policy or contract are not in 
violation of the laws of this state.** 


Mrs. Watson alleged that she was injured in Louisiana by a 
dangerous latent ingredient in a hair waving product which she 
purchased and used in that state. The manufacturer, located in 
Illinois, was a subsidiary of a corporation which had its head- 
quarters in Massachusetts. The defendant insurance company, a 
British corporation, insured the manufacturer on a policy negoti- 
ated in Massachusetts and delivered in Massachusetts and Illinois. 
The policy contained a no action clause which was valid in both 
Massachusetts and Illinois. After removal to the federal district 
court on the grounds of diversity, defendant secured the dismissal 
of the action on constitutional grounds. The court of appeals af- 
firmed the dismissal, but the United States Supreme Court reversed 


* Ritterbusch v. Sexmith, 256 Wis. 507, 41 N.W. 2d 611 (1950). 
* Ibid. 

* 348 U.S. 66 (1954). 

*La. Rev. Stat. § 22:655 (Cum. Supp. 1952). 
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and found that instituting direct action against the insurance com- 
pany in compliance with the Louisiana statute was not in violation 
of the Federal Constitution. 

It found no denial of equal protection of the laws or impairment 
of contract as the statute applied equally to all foreign and domestic 
liability insurance companies and was enacted prior to the issuance 
of the policy in question. The court stated that Louisiana has an 
interest in the rights of persons injured there, and its courts ordi- 
narily provide the most convenient forum for trial. Massachusetts 
has an interest in the policy, it having been issued there. “But 
plainly these interests cannot outweigh the interest of Louisiana 
in taking care of those injured in Louisiana. Since this is true, 
the Full Faith and Credit Clause does not compel Louisiana to 
subordinate its direct action provisions to Massachusetts contract 
rules.”’16 

The decision in the Watson case makes it clear that Wisconsin 
has the power through legislation to permit direct action in its 
courts against any liability insurer for injuries occurring in Wiscon- 
sin regardless of where the policy was issued and regardless of 
whether or not the policy contains a no action clause." 


WHat STATE CAN PROVIDE THE FORUM FoR DIRECT ACTION? 


If a plaintiff has a right of direct action in the courts of the 
state where he is injured in an auto accident, may he lose that 





* 348 U.S. 66, 73 (1954). 

"The Wisconsin Supreme Court has yet to decide whether the present 
Wisconsin statutes permit direct action in Wisconsin against a liability in- 
surer based on a Wisconsin automobile accident when the policy was issued 
outside the state and contains a no action clause. In Perlick v. Country Mut. 
Casualty Co., 274 Wis. 558, 80 N.W. 2d 921 (1957) the court while allow- 
ing direct action on the basis that the filing of an SR-21 by the insurance 
company constituted a waiver of a no action clause, stated, 

“This court having held in Ritterbusch v. Sexmith, 256 Wis. 507, 515, 
41 N.W. 2d 611, 16 A.L.R. 2d 873, that a no-action clause valid in 
the state in which the policy is issued is effective in Wisconsin, we 
assume for present purposes that in the absence of a waiver or estoppel, 
both of the policy provisions now before us would be effective in this 
state, since they are concededly valid in Illinois where the insured re- 
sided, the insurance company was incorporated and did business, and 
the policy was issued.” 
It may be noted, however, that certain constitutional doubts which weighed 
heavily in Ritterbusch decision have since been removed by the decision of 
the Supreme Court of the United States in Watson v. Employers Liab. Assur- 
ance Corp., 348 U.S. 66 (1954). 

The federal district courts in Wisconsin will continue to follow the de- 
cision in the Ritterbusch case until it is changed by the Wisconsin Supreme 
Court or until] Wisconsin adopts a statute similar to that approved by the 
United States Supreme Court in the Watson case. Klabacka v. Midwestern 
Mutual Automobile Ins. Co., 146 F. Supp. 243 (W.D. Wis. 1956). 
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right of direct action if he is unable to secure personal service on 
the liability insurance company in that state? There are two possi- 
ble solutions to this problem: (a) plaintiff may be able to bring a 
direct action in any state in which he can secure personal service 
on the insurance company; or (b) the legislature of the state where 
he was injured may be able to provide a procedure through which 
he can secure personal jurisdiction over the insurance company by 
service on some state officer who will forward notice to the insur- 
ance company. 


Any State in Which the Liability Insurer Can Be Served 


Can plaintiff bring his action directly against the insurance 
carrier in any state in which he is able to get personal service or 
does he lose the ability to bring a direct action when he leaves the 
State of Wisconsin? Is the opportunity to bring a direct action 
only a matter of Wisconsin procedure and of no effect in the 
courts of other states or is it a substantive right which should be 
enforced in any state in which suit is brought? 

Wisconsin construed its statutes providing for direct action in 
Oertel v. Fidelity and Casualty Co.* The suit resulted from an 
automobile accident in Indiana, and the insurance company’s lia- 
bility was based on a policy issued to the alleged tortfeasor in 
Wisconsin. The Wisconsin court permitted direct action on the 
theory that joinder of the insurer was the result of a procedural 
rule, and that Wisconsin as the forum should apply its own pro- 
cedural rules. The tortfeasor had not been served and the court 
held that he was not an indispensable party to the action. The 
court also held that the insurer could not rely on the no action 
clause in its policy because the policy had been issued in Wisconsin 
after the Wisconsin statutes had invalidated such clauses. 

Permitting direct action in the Wisconsin court in the Oertel 
case can be defended as the proper result, because the insurer, hav- 
ing issued the policy in Wisconsin, had thereby agreed to permit 
direct action against itself regardless of where injury might occur.’® 

But the direct action statutes, having created a new right of 
action against liability insurers where no right previously existed, 
would seem to have created a substantive right rather than a pro- 
cedural rule. Wisconsin has referred to no action clauses as secur- 





ch Wis. 68, 251 N.W. 465 (1933). 
See Levy v. Daniels’ U-Drive Auto Renting Co., 108 Conn. 333, 143 
A. 163 61 ALR. 846 (1928) upholding the power of a state through legis- 
lation to authorize direct action by an injured plaintiff against the lessor of a 
vehicle leased in the state, regardless of where the accident occurred. 
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ing a valuable right to insurance companies,”° and it would seem 
that it should find the converse to be true and hold direct action 
to be a valuable right to an injured plaintiff. The District Court 
of the Eastern District of Wisconsin has indicated that it would 
hold Wisconsin’s direct action statute to have created a substantive 
right had not the Wisconsin court in the Oertel case held it to be 
procedural.?? 

Suits directly against an insurer resulting from Wisconsin auto- 
mobile accidents have been brought in Minnesota, Michigan and 
Illinois. In 1932 in Kertson v. Johnson? the Minnesota court as- 
sumed that as the insurer did not plead the existence of a no 
action clause in the policy none existed. Direct action against the 
insurer was allowed “. . . by virtue not of Wisconsin procedure, 
but of the nature of the substantive liability created by the tenor 
of the insurance policy as provided by the law of that state.’’** 
Fourteen years later in Anderson v. State Farm Mutual Auto Ins. 
Co.,** the insurer having shown the existence of a no action clause 
in its policy, the court held that as Wisconsin considered its statute 
to be procedural Minnesota would treat it as procedural and there- 
for would not permit direct action. But the court did not hold 
that direct action under the Wisconsin statute could not be a sub- 
stantial right, for it stated, “Perhaps if [the Wisconsin] decision 
had been the other way and, the court had held that, although the 
statute was couched in procedural language, it created substantive 
rights, we would for like reasons accept that decision also as final.”*° 

In 1946 in Lieberthal v. Glens Falls Indemnity Co.*° the Mich- 
igan court did not decide whether direct action under the Wiscon- 
sin statutes was a procedural or a substantive right. A Michigan 
statute prohibited direct action against insurance companies in 
that state and the court refused to permit the insurer to be made 
a party on the grounds that such a suit would be contrary to the 
public policy of that state. 

In 1956 in Torcazo v. Statema*’ the United States District Court 
for the Northern District of Illinois after stating that it would use 
the procedural law of Illinois and the substantive law of Wisconsin 
considered the Wisconsin statute and decisions and the Minnesota 





* 141 F. Supp. 769 (N.D. Ill. 1956). 

* Ritterbusch v. Sexmith, 256 Wis. 507, 41 N.W.2d 611 (1950). 
™ Gandall v. Riedel, 133 F. Supp. 28 -_ Wis. 1955). 

* 185 Minn. 591, 242 N.W. 309° (1932) 

* Id. at 595, 242 N.W. at 330. 


“222 Minn. 428, 24 N.W2d- 836 (1946). 
* Id. at 437, 24 N.W.2d at 842. 
* 316 Mich. 37, 24 N.W.2d 547 (1946). 
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and Michigan decisions discussed above. The court pointed out 
that there is no express statutory prohibition of direct action 
against insurance companies in Illinois though direct action is not 
permitted and reference to insurance companies during trial may 
constitute prejudicial error. It held as follows: 


The court is of the opinion that § 85.93 of the Wisconsin 
statute creates a right of action against a Wisconsin insurer 
under the policy issued by it in Wisconsin in favor of the 
injured person for whose benefit such an insurance contract 
was made. Being a substantive right, the court holds that the 
joinder of the insurance carrier in this suit is proper and the 
motion to dismiss must be overruled.** 

Early Louisiana cases held the direct action statute in that state 
to be procedural,”® but more recent cases have held it to be sub- 
stantive.*° Mississippi has dealt with the Louisiana statute when 
direct actions were commenced against liability insurance com- 
panies in Mississippi. In 1938 Mississippi held that the Louisiana 
statute created a substantive right and allowed direct action.*! In 
another case a year later the Mississippi court reached the opposite 
result and denied direct action, having decided that Louisiana 
considered the statute to be procedural and feeling bound by that 
construction.*? 

The only United States Supreme Court decision pertaining to 
this aspect of the Louisiana direct action statute is Lumberman’s 
Mutual Casualty Company v. Elbert. Both the plaintiff, who was 
injured in an automobile accident in Louisiana and the alleged 
tortfeasor were citizens of Louisiana. The insurer of the alleged 
tortfeasor was an Illinois corporation. Plaintiff brought an action 
directly against the insurer as sole defendant in the United States 
District Court for the Western District of Louisiana alleging diver- 
sity of citizenship. The only question on appeal was whether the 
district court had diversity jurisdiction when diversity existed be- 
tween the plaintiff and the insurer but not between the plaintiff 
and the tortfeasor. 

The court considered the history of the Louisiana direct action 
statute and the Louisiana decisions concerning it, and held that 
the statute created a separate and distinct cause of action against 





* Id. at 773. 

* Robbins v. Short, 165 So. 512-(La. App. 1936). 

* Jackson v. State Farm Mut. Automobile Ins. Co., 211 La. 19, 29 So.2d 
177 (1946); West v. Monroe Bakery, 217 La. 189, 46 So.2d 122 (1950). 

* Burkett v. Globe Indemnity Co., 182 Miss. 423, 181 So. 316 (1938). 

* McArthur v. Maryland Casualty Co., 184 Miss. 663, 186 So. 305 (1939). 

* 348 U.S. 48 (1954). 
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the insurer. It held further that a complete disposition of the 
entire claim could be made in the action and therefore the tort- 
feasor was not an indispensable party. Jurisdiction of the federal 
district court was sustained. While the court did not specifically 
state that the Louisiana direct action statute created a substantive 
right it must have so concluded in order to sustain diversity juris- 
diction. 

An interesting comparison is provided by two cases decided 
within a period of a month and a half in the state of New York. 
Collins v. American Automobile Ins. Co.** was decided in the 
United States Court of Appeals for the Second Circuit while Mor- 
ton v. Maryland Casualty Co.*> was decided in the Appellate Divi- 
sion of Supreme Court of the State of New York. Both concerned 
direct actions and apparently neither court was aware that the 
other court was dealing with a similar problem. 

The Collins case had been appealed to the Second Circuit as a 
result of a dismissal of the action in district court on the grounds 
of forum non conveniens. After holding that forum non conveniens 
was not a proper basis for dismissal, the court considered the ques- 
tion of whether the Louisiana statute provided a sufficient basis for 
bringing direct action in New York. It discussed the Lumberman’s 
Mutual decision and held that by creating a new distinct right 
against a liability insurance company where no such right had 
existed before, the Louisiana legislature had created a substantive 
right that should be enforced by its sister states.** Using as an 
analogy the willingness of the New York court to follow the law 
of the state where the accident happened in determining the 
proper party for a wrongful death action, and feeling that direct 
action did not contravene the public policy of the State of New 
York it held that a New York court would allow the direct action. 
The court concluded that the statement in the Louisiana statute 





* 230 F.2d 416 (2d Cir. 1956). 

*1 App. Div. 2d 116, 148 N.Y.S.2d 524 (2d Dep't 1955). 

* Collins v. American Automobile Ins. Co., 230 F.2d 416, 422 (2d Cir. 
1956). The court said: 

“It therefore appears that the direct action statute does more than 
merely shorten the legal process; it creates what is substantially a 
new right of action, and failure to apply it in the Southern District of 
New York will defeat that uniform enforcement of vested rights which 
is the purpose of the law of conflicts.” 

A federal district court in Texas reached a similar conclusion in regard 
to the Louisiana direct action statute, and in spite of a no action clause in 
the policy refused to dismiss an action by a Texas resident against a Cal- 
ifornia liability insurer based on injuries caused by a New Jersey insured in 
an auto accident which occurred in Louisiana. Chambless v. National In- 
dustrial Laundries, 149 F. Supp. 504 (E.D. Tex. 1957). 
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in regard to bringing actions only in the Louisiana parishes where 
the injury occurred or where the insured has his domicile was not 
intended to limit the effect of the statute to the confines of the 
State of Louisiana. The decision of the district court was reversed 
and direct action was permitted. 


In a three to two decision in the Morton case the New York 
court reached the opposite result. The majority held that the 
Louisiana direct action statute created a substantive right, but 
that by the terms of the statute the right was limited to actions 
brought within the State of Louisiana. It further held that even 
if the right had not been so limited that New York could not per- 
mit a direct action in its courts as such an action would be contrary 
to the public policy of the State of New York. The dissent con- 
cluded that the statute created a substantive right of action against 
insurers who do business in Louisiana that should be enforceable 
in any state, and that direct action against a liability insurer was 
not contrary to the public policy of New York.*? There is no record 
of the case being appealed to the highest appellate court in New 
York. 


A consideration of the cases leads to the conclusion that through 
legislation a state can create a substantive right of direct action 
against liability insurers for all injuries within its boundaries with- 
out regard to where the policy was issued. Based on this substan- 
tive right parties injured within its boundaries should be able to 
bring direct action against the insurer of the tortfeasor in any 
state in which they are able to serve process. The only bar to this 
right will be the public policy of the state of the forum. But if 
Cardozo’s definition of public policy as being “some fundamental 
principle of justice, some prevalent conception of good morals, 
some deep-rooted tradition of the common weal”** is used as the 
criterion, it seems hard to defend a refusal to grant this substantive 


right. 





** Morton v. Maryland Casualty Co., 1 App. Div. 2d 116, 128, 148 
N.Y.S.2d 524, 534 (2d Dep't 1955), quoting Cardozo’s decision in Loucks v. 
Standard Oil Co., 224 N.Y. 99, 111, 120 N.E. 198, 202 (1918), the dissent 
stated, 

“Our Court of Appeals has held that a right of action created by a 
foreign statute is a right of property which the courts of this state 
cannot refuse to enforce if the enforcement does not violate ‘some 
fundamental principal of justice, some prevalent conception of good 
morals, some deep-rooted tradjtion of the common weal.’ 


* Loucks v. Standard Oil Co., 224 N.Y. 99, 111, 120 N.E. 198, 202 (1918). 











624 WISCONSIN LAW REVIEW [Vol. 1957 


The State in Which the Injury Occurred Even Though the Insurer 
Has No Agent in the State Upon Whom Process Can Be Served. 


Any person injured by an automobile in Wisconsin has a right 
of action against the tortfeasor. If the tortfeasor is not physically 
present within the state at the time the injured person desires to 
bring suit, he can serve the summons and complaint on the Motor 
Vehicle Commissioner of Wisconsin who will forward copies to 
the tortfeasor at his last known address.*® By this type of substi- 
tuted service the Wisconsin court has the same personal jurisdiction 
over the defendant that it would have had if the defendant had 
been personally served within the state. This method of securing 
personal jurisdiction over the defendant tortfeasor was approved 
by the United States Supreme Court in Hess v. Pawloski.° It is 
based on the theory that a person in using the highways of Wis- 
consin appoints the Motor Vehicle Commission as his agent to 
receive service of process in any action based on damages which 
he caused with his vehicle within the state. It assures a person 
injured in an automobile accident in Wisconsin that he will not 
have to go to some distant state in order to seek compensation 
from the tortfeasor for his injuries. The Wisconsin Supreme Court 
has indicated that this same method of substituted service will 
secure personal jurisdiction over a principal who never enters the 
state, but instead authorizes his agent to drive on the Wisconsin 
highways.*! 

Assume that any person injured by an automobile in Wisconsin 
has a substantive right of direct action against the insurer of the 
tortfeasor.‘ If the insurer has no agent in the state upon whom 
process can be served, the injured person cannot bring an action 
against the insurer in Wisconsin. But the Wisconsin legislature 
could provide for service on the insurer in a manner similar to 
that used in serving the non-resident vehicle operator. Would such 
legislation violate the Constitution of the United States? It is 
submitted that it would not. 

Under a standard automobile liability policy the insurer guaran- 
tees that it will conduct the insured’s defense in any law suit that 
may be brought against him and guarantees to pay any judgment 





* Wis. Star. j 85.05(6) (7) (1955). 
“274 U.S. 352 (1927). 
“ State ex rel. J. A. Sexauer Mfg. Co. v. Grimm, 217 Wis. 422, 259 N.W. 


262 (a State ex rel. Oak Park Country Club v. Goodland, 242 Wis. 
320, 7 N.W.2d 828 (1943). 

“If the present Wisconsin statutes do not create such a substantive 
right, the Wisconsin legislature has the power to create it. 
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which may be taken against the insured up to the limits of the 
policy. It makes this guarantee as to any accident in which the 
insured may be involved in any state in the United States or in 
Canada. It can be argued that if the operator of a motor vehicle 
by driving on Wisconsin highways, appoints the Wisconsin Motor 
Vehicle Commissioner his agent to accept service of process, the 
insurer who insures the operator while he is on Wisconsin high- 
ways similarly appoints a Wisconsin agent to accept service of 
process in a direct action against the insurer. 

Another argument will be found by analogy in the laws provid- 
ing jurisdiction over mail order insurers. It is clear under the 
doctrine of International Shoe that personal jurisdiction can be 
gained over a corporation in any state in which it has sufficient 
contacts, if the cause of action grows out of those contacts. Both 
federal and state courts have found that mail order insurance com- 
panies which mail a life or accident insurance policy into a state 
and receive premiums from that state by mail, have made sufh- 
cient contact to be subject to personal jurisdiction in that state. 
Guaranteeing liability insurance coverage to an insured while he 
operates a vehicle in Wisconsin would seem to be just as great a 
contact and one which Wisconsin would have as great a need to 
regulate. Therefor it should be sufficient contact to subject the 
liability insurer to the jurisdiction of the Wisconsin courts in 
any direct action brought by a person injured in Wisconsin by 
the vehicle operated by the insured. 

Consider the language used by Mr. Justice Black in the Watson 
and Travelers Health decisions. The Watson decision states: 


As a consequence of the modern practice of conducting wide- 
— business activities throughout the entire United States, 
this court has in a series of cases held that more states than 
one may seize hold of local activities which are part of multi- 
state transactions and may regulate to protect interests of its 
own people, even though other phases of the same transactions 
might justify regulatory legislation in other states. [Cases 
Cited] 

Louisiana’s direct action statute is not a mere intermeddling 
in affairs beyond her boundaries which is no concern of hers, 
Persons injured or killed in Louisiana are most likely to be 
Louisiana residents, and even if not, Louisiana may have to 
care for them. Serious injuries may require treatment in 
Louisiana homes or hospitals by Louisiana doctors. The in- 
jured may be destitute. They may be compelled to call upon 
friends, relatives, or the public for help. Louisiana has mani- 
fested its natural interest in the injured by providing remedies 
for recovery of damages. It has a similar interest in policies 
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of insurance which are designed to assure ultimate payment 
of such damages. Moreover, Louisiana courts in most instances 
provide the most convenient forum for trial of these cases.‘ 


In the Travelers Health decision he states: 


Moreover, if Virginia is without power to require this Associa- 
tion to accept service of process on the Secretary of the Com- 
monwealth, the only forum for — certificate holders 
might be Nebraska. Health benefit claims are seldom so large 
that Virginia policyholders could afford the expense and 
trouble of a Nebraska law suit. In addition, suits on alleged 
losses can be more conveniently tried in Virginia where wit- 
nesses would most likely live and where claims for losses 
would presumably be investigated. Such factors have been 
given great weight in applying the doctrine of forum non 
conveniens. [cases cited] And prior decisions of this Court have 
referred to the unwisdom, unfairness and injustice of per- 
mitting policyholders to seek redress only in some distant state 
where the insurer is incorporated. The Due Process Clause 
does not forbid a state to protect its citizens from such in- 
juries.** 

While neither of these decisions was considering jurisdiction 
over a liability insurer based on contacts within a state, they indi- 
cate recognition by the United States Supreme Court of a state’s 
concern over injuries occurring within its boundaries and the 
power of a state to secure jurisdiction over foreign insurance com- 


panies for the protection of its inhabitants. 
SUMMARY 


Any state has the power to provide a complete right of direct 
action against liability insurers for all persons injured by auto- 
mobiles within its boundaries. Through legislation it can provide 
a substantive right of direct action for all such injuries occurring 
within the state. This substantive right will enable the injured 
person to bring direct action against the liability insurer in any 
state in which service can be made. The only limitation of that 
right is the possible refusal of the state of the forum to permit 
direct action as contrary to public policy. The state in which the 
injury occurs has the power to provide a procedure for gaining 
jurisdiction over foreign liability insurers by substitute service. 
This procedure will not violate due process if the analogy of the 
mail order insurance decisions is followed. 





* Watson v. Employer's Liab. Assurance Corp., 348 U.S. 66, 72 (1954). 

“Travelers Health Ass'n v. Virginia, 339 U.S. 643, 648 (1950). The 
quoted language represents the opinion of four justices in the Travelers de- 
cision and the opinion of seven justices in the Watson decision. 











Decisions of the Wisconsin Supreme 
Court Relating To Automobile 
Insurance Policies 


R. J. WENDORFF* 


The purpose of this article is to review the decisions of the Wis- 
consin Supreme Court from Volume 29 N.W. 2d through Volume 
79 N.W. 2d involving questions of coverage and interpretation of 
automobile insurance policies. Decisions concerned with questions 
of conflict of laws, jurisdiction, automobile negligence law, policy 
releases, SR-21 forms, physical damage coverages and motor carrier 
laws are not included within the scope of this review. Decisions 
involving similar questions or problems have been grouped under 
general subject headings. 

There is no “standard” automobile insurance policy in the sense 
that every company writing automobile insurance is required to 
use an identical form. However, automobile insurance companies 
which are members of the Mutual Insurance Rating Bureau and 
the National Bureau of Casualty Underwriters write a so-called 
“standard” policy prepared by the Joint Forms Committee, which 
is a committee of twelve representatives of member companies of 
the Mutual and National Bureaus. The companies which are not 
members of the Mutual or National Bureaus generally write a 
policy which is similar or identical to the “standard” policy. Ref- 
erence in this article to a “standard” policy means the Standard 
Provisions for Automobile Liability Policies written by the mem- 
ber companies of the Mutual and National Bureaus. 


INSURANCE AGENT’S ACTS OR OMISSIONS BINDING ON COMPANY 


In Richartz v. Martin (1948), the insured borrowed a truck from 
the garage while his truck was being repaired. He told the local 
agent of his insurance company that he was using the garage’s truck 
and “. . . I would like to have it covered, transferred same as I 
did before, ....” The agent said he would take care of it. That 





* Assistant Counsel, Employers Mutual Liability Insurance Company of 
Wisconsin; B.A. 1944, LL.B. 1947, University of Wisconsin; Member of the 
Wisconsin Law Review Staff. 

7252 Wis. 108, 31 N.W.2d 158 (1948). 
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night the loaned truck was destroyed by fire. On a previous occa- 
sion when the insured had asked the company to transfer the insur- 
ance on his own truck to a borrowed truck while being repaired, 
the company had transferred the public liability and property 
damage coverage only. The company claimed that the intention 
was to transfer only liability and property damage coverage and 
not the fire and collision coverages, as in the previous transaction 
in which there had been a transfer, and that it must be supposed 
that the insured intended to keep fire insurance upon his own 
truck since it continued to be subjected to the hazards of fire. In 
answer to these contentions the court said: 


There is no basis in the record for a finding that the parties 
intended to differentiate between types of coverage. The re- 
quest and the assent was for a full transfer of coverage and it 
must be concluded that that was the understanding as found 
by the trial court.* 

It would seem that the court strained somewhat in order to bring 
the borrowed truck within the fire coverage of the policy. If the 
insured’s truck had been destroyed by fire while it was being re- 
paired and the company had denied coverage on the ground that 
all the insurance had been transferred to the borrowed truck, 
would the court have come to the same conclusion? 

In Pouwels v. Cheese Makers Mut. Cas. Co. (1949),* the insured 
was engaged in the garage business. Through an agent of the de- 
fendant insurance company he ordered insurance which would 
cover his personally owned Buick as well as provide garage liability 
insurance. The policy as issued limited coverage to use of the 
Buick in the garage business. At the time of the accident the Buick 
was not being driven on garage business. The supreme court held 
that the agent of the insurance company intended to and under- 
took to deliver the contract of insurance combining the risks as 
requested by the insured, and that the company was fully bound 
by the agreement to provide such combined risks. 

In Emmco Ins. Co. v. Palatine Ins. Co. (1953),* the insured owned 
an automobile which was unencumbered. He traded it in on an- 
other automobile which was encumbered and requested the agent 
of defendant insurer to transfer the policy to cover the new auto- 
mobile. The agent issued a new policy and in the blank in which 
it was the duty of the agent writing the policy to insert the 





*Id. at 111, 31 N.W.2d at 160. 
*255 Wis. 101, 37 N.W.2d 869 (1949). 


d 
*263 Wis. 558, 58 N.W.2d 525 (1953). 
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amount of any mortgage or other encumbrance the agent wrote 
“none” without making any inquiry of the insured. The insured 
did not examine the policy when it was mailed to him. The policy 
contained an exclusion which provided that it did not apply under 
any of the coverages while the automobile was subject to a mort- 
gage or other encumbrance not specifically declared and described 
in the policy. The court concluded that regardless of whether the 
company could be held liable on the theory of waiver, there would 
seem to be no question but that it should be held under the facts 
of this case to be estopped from asserting the falsity of the answer 
inserted by its own agent without investigation and without con- 
tacting the insured. 

In a strong dissenting opinion by Mr. Justice Gehl it was argued 
that the company had not waived the truth of the answer to the 
question as to encumbrance, nor should it be estopped from assert- 
ing its policy defense; that if the circumstances of ownership were 
not the same in the new car as in the old so as to effect coverage, 
the insured alone knew it and it was his responsibility to inform 
the agent; and that since the insured ordered the transfer of cover- 
age he had the responsibility of determining that the terms of his 
old policy met his new needs. As the dissent pointed out, the ma- 
jority opinion in effect overruled established case law in Wisconsin.° 


UsE OF AUTOMOBILE 


Automobile liability policies cover the insured’s liability “arising 
out of the ownership, maintenance or use of the automobile.” The 
policies also provide that “use of the automobile for purposes stated 
includes the loading and unloading thereof.”* During the period 
covered by this survey, the supreme court was twice called upon 
to decide whether the accident arose out of the “use” of the auto- 
mobile. 

In Hardware Mut. Cas. Co. v. St. Paul-Mercury Indemnity Co. 
(1953),? the insured’s truck driver opened a trap door in the side- 
walk preparatory to putting kegs of beer from the truck through 
the trap door into the basement of a tavern. The truck was double 
parked on the street, and while the driver moved it so that a car 





®Id. at 572, 58 N.W.2d at 532. See Moe v. Allemannia Fire Ins. Co., 
209 Wis. 526, 244 N.W. 593 (1932); Fountain v. Importers & Exporters 
Ins. Co., 214 Wis. 556, 252 N.W. 569 (1934); Estreen v. Fire Association 
of ip omy oa 229 Wis. 494, 282 N.W. 573 (1938); Straw v. Integrity 
Mut. Ins. .. 248 Wis. 96, 20 N.W.2d 707 (1945). 

*Standard provisions for Automobile Liability Policies, Basic Auto- 
mobile Liability Form, Fifth Revision, April 1, 1955. 

*264 Wis. 230, 58 N.W.2d 646 (1953) 
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which was parked between the truck and the curb could get out, 
a pedestrian fell into the trap door opening which was left unat- 
tended by the driver. The plaintiff insurance company had in 
effect a policy covering the insured with respect to its ownership, 
maintenance or use of any of its motor vehicles, including the load- 
ing or unloading of said vehicles. The defendant insurance com- 
pany had issued a public liability policy to the insured covering 
its business operations, excepting the ownership, maintenance, use, 
loading or unloading of motor vehicles. In deciding which policy 
covered the accident the court referred to its decision in the case 
of Stammer v. Kitzmiller,’ in which the facts were similar, although 
not identical. In that case the driver had removed the beer from 
the truck and placed it through the trap door into the basement 
and had gone into the tavern to have a sales slip signed. While 
he was inside the tavern, a pedestrian feil into the trap door open- 
ing which had not been closed. In the Stammer case, the court said: 


When the goods have been taken off the automobile and have 
actually come to rest; when the automobile itself is no longer 
connected with the process of unloading; and when the ma- 
terial which has been unloaded from the automobile has plainly 
started on its course to be delivered by other power and forces 
independent of the automobile and the actual method of un- 
loading, the automobile then may be said to be no longer in 
use. The precise line at which the unloading of the automobile 
ends and a further phase of commerce such as the completion 
of the delivery begins after unloading may in some cases be 
difficult of ascertainment, but where, as here, the merchandise 
had been removed from the truck and considerable time had 
elapsed after anything was done which could reasonably be 
said to be connected with the actual unloading, there is no 
difficulty in limiting the responsibility of the insurer who 
covers loading and unloading operations, and fixing the lia- 
bility of an insurer who protects loss arising from the acts 
caused by employees of the assured engaged in the discharge 
of their duties to carry on its work off the assured’s premises. 
While the open hatchway may have been a convenience in the 
process of further delivery of the goods, it was not, under the 
facts with which we are dealing, included in the process of 
unloading the truck.® 


The court concluded that the present case did not come within 
the rule laid down in the Stammer case and distinguished the two 


cases as follows: 


In the case at bar, the truck and the beer had arrived at the 





*226 Wis. 348, 276 N.W. 629 (1937). 
*Id. at 352-53, 276 N.W. at 631. 











JuLy WISCONSIN DECISIONS 631 


intended destination on the street, and the opening of the 

trap door by the driver was properly and necessarily the actual 

commencement of the physical operation of unloading the beer. 

Apparently no time had needlessly elapsed between the driver’s 

opening of the trap door and the intended continuing move- 

ment of the beer into the basement for storage, which was an 
essential part of the unloading operation.’® 

The courts of the various states have followed conflicting rules 
in the interpretation of the “loading or unloading” clause con- 
tained in automobile and liability policies. Some courts have fol- 
lowed the so-called “coming to rest” rule while other courts have 
followed the so-called “completed operation” rule. Under the 
“coming to rest” rule, “loading” includes only the actual placing 
of the goods to be transported on the vehicle and does not include 
any work preparatory to the loading, and “unloading’’ comprises 
only the actual removing or lifting of the article from the motor 
vehicle until it actually comes to rest and every connection of 
the vehicle with the process of unloading has ceased. Under 
the “completed operation” rule, it has been held that “loading 
and unloading” covers the entire process involved in the move- 
ment of goods from the moment when they are given into the 
insured’s possession until they are turned over to or delivered 
at their destination.11 The Stammer case is considered one of 
the leading cases following the “coming to rest” rule. Although 
the facts of the two cases differ in that the Hardware Mutual case 
involved an accident prior to the physical removal of the beer 
from the truck, and the Stammer case involved an accident which 
occurred after the physical removal of the beer from the truck, it 
does appear that the Hardware Mutual case represents a tendency 
on the part of the court to move from the narrow confines of the 
“coming to rest” rule as outlined in the Stammer case to the more 
liberal “completed operation” rule. 

Raube v. Christenson (1955),!* involved an action against Fond 
du Lac County’s automobile liability insurer to recover for damages 
sustained by plaintiff in a collision between two automobiles at an 
intersection of county trunk highways on the theory that the acci- 
dent was caused when the county automobiles in plowing ice and 





*” Hardware Mut. Cas. Co. v. St. Paul-Mercury Ind. Co., 264 Wis. 230, 
234, 58 N.W.2d 646, 647-48 (1953). 

“For a more complete discussion of these conflicting rules, see Annot. 
160 A.L.R. 1259 (1946) and 1951 Ins. L.J. 745. See also Pacific Automobile 
Insurance Co. v. Commercial Casualty Insurance Co., 108 Utah 500, 161 
P.2d 423 (1945) for a discussion and classification of cases up to that time. 


%270 Wis. 297, 70 N.W.2d 639 (1955). 








meen 





632 WISCONSIN LAW REVIEW [Vol. 1957 


snow obliterated a properly posted stop sign at the intersection. 
The plaintiff alleged that the accident arose out of the use of the 
county’s automobiles within the coverage of the automobile lia- 
bility policy. In holding that the accident did not arise out of the 
use of the county automobiles, the court said: 


In the case at bar the truck was not in use at the time and 
place when the plaintiff was injured. The fact that the snow 
and ice had been permitted to remain over the sign after it had 
been placed there by the county’s vehicles may have been a 
cause of the collision. However, the failure to remove the 
snow and ice was in nowise connected with the use of the 


vehicles.** 
The court in effect holds that if the accident is separated in time 
and place from the automobile, the use of which is alleged to have 
caused the accident, the accident does not arise out of the use of 
the automobile. 


PERMISSION 


Section 204.30(3), Wis. Stats., requires that the indemnity pro- 
vided by an automobile liability policy issued in this state shall 
also extend to any person, firm or corporation legally responsible 
for the operation of such automobile. Such extension of coverage 
required by section 204.30 “. . . shall not apply unless the riding, 
use or operation above referred to be with the permission of the 
assured named in this policy, or if such assured is an individual, 
with the permission of an adult member of such assured’s house- 
hold other than a chauffeur or domestic servant .. . .’”""* 

The “standard” automobile liability policies under the caption 
“Definition of Insured” provide that the unqualified word “in- 
sured” includes “any person while using the automobile and any 
person or organization legally responsible for the use thereof, pro- 
vided the actual use of the automobile is by the named insured 
or such spouse or with the permission of either.”** (Emphasis add- 
ed). 
In Rude v. Lehman (1953),1* Buhl took his employer’s truck to 
tow his car to the junk yard. While towing the car the chain be- 
came unfastened in some way and the towed car invaded the plain- 
tiff’s lane of traffic and collided with their car. The case against the 





* Id. at 306, 70 N.W.2d at 644. 

“Wis. Strat. § 204.30(3) (1955). 

* See standard provisions for automobile liability policies, Basic Auto- 
mobile Liability Form, Fifth Revision, April 1, 1955, Insuring Agreement 


(a). 
* 263 Wis. 362, 57 N.W.2d 393 (1953). 
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employer and his insurer depended upon whether or not the em- 
ployer gave consent, either express or implied, to the use of his 
truck by Buhl for the trip in the course of which the collision oc- 
curred. The jury answered that there was such consent. The trial 
court changed the answer to “no”. Before the trial, Buhl gave a 
signed statement to the insurer’s attorney that he did not have 
his employer’s permission to use the truck to tow his car, and that 
he had refrained from asking for permission because he knew it 
would be refused. When he was called as a witness for plaintiffs, 
he testified that he had asked for such permission and it was 
granted. However, on cross examination he repudiated his entire 
story and testified that he had not asked permission, did not have 
it, and thought it would have been refused if he had asked. With 
respect to implied consent growing out of general use, the employer 
testified that he had not only not given express consent, but that he 
had not permitted and had not known of any use of the truck by 
Buhl for Buhl’s personal affairs. After reviewing the testimony, 
the supreme court said: 


Therefore, there is no credible evidence to support the answer 
of the jury that Buhl had his employer’s consent to operate 
the Lehman truck. . . . We conclude that evidence that Lehman 
gave express or implied consent to Buhl’s use of the truck is 
completely lacking, and that the learned trial court had no 
option except to change the answer in the verdict determining 

at consent was given, as being without the support of cred- 
ible evidence.** 

In Raymond v. Century Indemnity Co. (1953),1* a son had lived 
with his mother, the named insured, all his life until he was taken 
into military service. He had in his possession, with his mother’s 
consent, an automobile which was licensed in her name. He loaned 
the car to a friend who became involved in a collision with the 
plaintiff. Action was brought against insurer of mother. The in- 
surer denied covering the operation of the automobile by son’s 
friend. The case against the insurer hinged on the question of 
whether the automobile was being operated “with the permission 
of an adult member of such. assured’s household” under section 
204.30(3).1° In answering this question, the court said: 


It appears clearly enough that the son, twenty-two years of age, 
had lived with his mother at Green Bay until he entered the 
army; that he had his mother’s automobile with him. We are 





"Id. at 366, 57 N.W.2d at 395-96. 
* 264 Wis. 429, 59 N.W.2d 459 en): 
* Wis. Stat. § 204.30(3) (1955 
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of the opinion that nothing has occurred to legally destroy his 

status as an adult member of his mother’s household.*° 

In Schimke v. Mutual Automobile Ins. Co. (1954), the automo- 
bile involved was purchased by father with his minor son contrib- 
uting to the purchase price. Title was in the father’s name, and 
father obtained insurance for the car from defendant insurance 
company. The automobile was involved in an accident when it 
was being driven by a friend of the son with his permission. The 
question to be determined by the court was whether the son's 
friend was an additional insured under the policy. Father testified 
that the car was considered to be son’s car and he used it whenever 
he wanted to; that he never objected to the boy using it during 
the daytime or at night; that he had seen the friend driving it on 
a number of occasions before the accident and did not object. 
Father further testified that he knew son was going to use the car 
on the night of the accident and he made no objection. The court 
held that under the circumstances there was implied consent on 
the part of the father to the use and operation of the car by son’s 
friend. The court said: 


The question of the application of sec. 204.30(3), Stats., re- 
quiring that the operation of the insured vehicle be with the 
consent of the named assured, is not presented. Coverage under 
the policy is broader than that required by the statute. The 
policy provides that the word “insured” includes “not only 
the named insured but also any person while using the auto- 
mobile,” provided “the actual use is with the permission of 
the named insured.”?? 
The court cited Maurer v. Fesing (1940),?*8 to the effect that it 
wasn’t necessary that the person using the automobile have the 
consent of the insured to operate the car if the car was “being 
used” with the consent of the insured. 

Prisuda v. General Cas. Co. of America (1956), involved facts 
similar to the Schimke case. The car involved in the accident was 
purchased by the husband of the named insured about 2 or 3 
months before the accident. A minor son, aged 17, contributed to 
the purchase price and upkeep expense. Title was placed in the 
mother’s name. Mother secured an automobile liability policy 
from the defendant company. On the day prior to the accident 





” 264 Wis. 429, 431, 59 N.W.2d 459, 460 (1953). 
*266 Wis. 517, 64 N.W.2d 195 (1954). 
Id. at 522, 64 N.W.2d at 198. 


*a 233 Wis. 565, 290 N.W. 191 (1940). 
*272 Wis. 41, 74 N.W.2d 777 (1956). 
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the son had obtained permission from his mother to use the auto- 
mobile for the purpose of going to a swimming party. The mother 
told the son that no one but he was to drive the car on the trip. 
On the way back home the son was tired and nervous and asked a 
friend to drive the car. The friend was involved in an accident. 
The court pointed out the coverage under the policy was broader 
than that required by the statute, and that a company may increase 
or broaden the protection over the statutory requirement. The 
court said: 


The policy in question affords protection to any person while 
using the vehicle or legally responsible for its use, provided 
the actual use is by the named assured or with his permission. 

A distinction is recognized in this state between the words 

“use” and “operate”. In Schimke v. Mutual Automobile Ins. 

Co., supra, the court cited with — Maurer v. Fesing 

(1940), 233 Wis. 565, 290 N.W. 191, where in substance, at page 

571, it was held that the consent which is required under the 

provisions of a policy is not to the operation of the car by the 

see to whom the coverage benefits are claimed to inure, 

ut is merely to its being used with the consent of the named 

insured at the time in question.” 
The court then turned to the facts of the case and concluded that 
since the permission granted by the mother for the use of the car 
by the son was coupled with the direction that the son was not to 
let anyone else drive the car on the trip, the use of the car by the 
friend was outside of the use of it as permitted to the son by the 
mother. 

The Prisuda case represents a restriction of the rule of the 
Schimke and Maurer cases. It holds that although one may be an 
insured under an automobile liability policy if his operation is 
within the general permission granted for use of the automobile, 
such operation is not within the permissible use if the named in- 
sured has specifically limited the use by directing the permittee 
not to let anyone else operate the automobile. 


OMNIBUS STATUTE 


Section 204.30(3) of the Wisconsin statutes provides in part as 
follows: 


No such (automobile liability) policy shall be issued or deliv- 
ered in this state to the owner of a motor vehicle, unless it 
contains a provision reading substantially as follows: The 
indemnity provided by this policy is extended to apply, in the 





“Id. at 48-49, 74 N.W.2d at 781. 








636 WISCONSIN LAW REVIEW [Vol. 1957 


same manner and under the same provisions as it is applicable 

to the named assured, to any person or persons while riding 

in or operating any automobile described in this policy when 
such automobile is ae, Be used for purposes and in the manner 
described in said policy... .” (Emphasis added)** 

The “Definition of Insured” insuring agreement in the “Stan- 
dard” policy which extends the coverage to any person using the 
automobile with the permission of the named insured contains a 
restriction which provides that the insurance with respect to any 
person or organization other than the named insured does not 
apply “to any employee with respect to injury to or sickness, disease 
or death of another employee of the same employer injured in the 
course of such employment in an accident arising out of the main- 
tenance or use of the automobile in the business of such employer.” 
The policy contains a general exclusion of “bodily injury to or 
sickness, disease or death of any employee of the insured arising 
out of and in the course of (1) domestic employment by the in- 
sured, if benefits therefor are in whole or in part either payable or 
required to be provided under any workmen's compensation law, 
or (2) other employment by the insured.” Another general exclu- 
sion provides that the policy does not apply “to any obligation for 
which the insured or any carrier as his insurer may be held liable 
under any workmen’s compensation, unemployment compensation 
or disability benefits law, or under any similar law.’’** In addition, 
some “non-standard” policies exclude injury to the named insured. 

Since the “standard” policy also provides that the term “the 
insured” is used severally and not collectively, where the term “the 
insured” is used in the exclusions, it is intended to be applied as 
meaning only the insured against whom claim is made or suit is 
brought.?? 

The interpretation of section 204.30(3) in ‘connection with the 
restriction of coverage in the “Definition of Insured” insuring 
agreement and the employee exclusion, and the exclusion of injury 
to the named insured, has caused the Wisconsin Supreme Court 
considerable difficulty over the years. eee no statute relating 





* Wis. Stat. § 204.30(3) (1955). 
* Standard provisions for Automobile Liability Policies, Basic Automo- 
bile Liability Form, Fifth Revision, April 1, 1955. 
*In- an explanatory bulletin prepared by the Joint Forms Committee 
and which accompanied the Fifth Revision, Pril 1, 1955, of the Standard 
provisions for Automobile Liability Policies, Basic ‘Automobility Form, the 


——e statement was made: “Severability of interests (Coverages A and 

B)— inserted to clarify the intent. Thus, for example, where the term ‘the 
insured’ is used in the exclusions, it is to be applied as meaning only the 
insured against whom claim is made or suit is brought.” 
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to automobile liability insurance has been the subject of more 
litigation. 

In order to review the cases decided by our supreme court on 
this problem during the period covered by this survey, it is neces- 
sary to review some of the previous decisions of the court. In 
Brandt v. Employers’ Liability Assur. Corp. (1938),?* two employees 
of the same employer while engaged in their employment were 
riding in a borrowed car. The passenger, being injured, made 
claim against the driver, who sought the protection of the auto- 
mobile policy covering the car. The company denied coverage for 
the reason that the “Definition of Insured” insuring agreement pro- 
vided that coverage for one other than the named insured did not 
apply “‘. .. to any employee of an insured with respect to any action 
brought against said employee because of bodily injury to or 
death of another employee of the same insured injured in the 
course of such employment in an accident arising out of the 
maintenance or use of the automobile in the business of such in- 
sured’... .”*® The court held that the common employer was an 
“insured” under the “Definition of Insured” insuring agreement 
and that the limitation contained therein operated to deny cover- 
age to the insured driver for injury to his fellow employee. No 
consideration appears to have been given to the question of wheth- 
er such a restriction was in conflict with section 204.30(3). In 
Narloch v. Church (1940),°° two employees of the State of Wiscon- 
sin were riding in a borrowed car. The insurer refused coverage 
to the borrower for injuries to his fellow employee, relying on the 
restriction in the “Definition of Insured” insuring agreement as 
to injury to a fellow employee, and also on the general employee 
exclusion. The plaintiff contended that the restriction in the “Defi- 
nition of Insured” insuring agreement was invalid because it was 
in conflict with section 204.30(3). The court held: (1) The restric- 
tion in the “Definition of Insured” insuring agreement conflicted 
with section 204.30(3) and was invalid; (2) The general employee 
exclusion operated to exclude from the policy injuries to an em- 
ployee of any person who was an insured within the meaning of 
the “Definition of Insured” insuring agreement; (3) The State of 
Wisconsin, having no tort liability, was not legally responsible for 
the use of the automobile and, therefore, not an insured. Thus, 
the policy covered. Schenke v. State Farm Mut. Auto. Ins. Co. 





*228 Wis. 328, 280 N.W. 403 (1938). 
* Id. at 330, 280 N.W.. at 404. 
*” 234 Wis. 155, 290 N.W. 595 (1940). 
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(1944),8* was a case which involved a policy which provided in the 
“Definition of Insured” insuring agreement that the insurance 
afforded by the policy with respect to any person or organization 
other than the named insured did not apply “to injury to or death 
of any person who is a named insured.” On the authority of Nar- 
loch v. Church, the court held that this clause was contrary to sec- 
tion 204.30(3) and was void. With these decisions as a background, 
let us examine the decisions of the court during the period covered 
by this survey. 

Frye v. Theige (1948),°* was a case involving injury to a named 
insured. The policy contained a general exclusion as to injury to 
a named insured. The court held that the exclusion was valid for 
the reason that the exclusion was a general exclusion and was not 
limited to apply to an additional insured. The court said: 


The named assured is excluded from protection as well as 

the additional assured. There is no discrimination and we 

see no reason to abandon the decisions of the earlier cases on 

this point.** 
The result of the Frye case was that an exclusion as to injury to 
the named insured was valid and not contrary to section 204.30(3) 
if contained in the general exclusions of the policy, even though 
it could only affect an omnibus insured since the named insured 
could have no liability to himself, but such exclusion would not 
be valid if contained in the insuring agreement which extended 
coverage to persons other than the named insured. 

In Ainsworth v. Berg (1949),3* two employees of the named in- 
sured were riding in an automobile owned by the named insured. 
In an action by the injured employee against the driver, his fellow 
employee, the court held that the insurer was entitled to rely upon 
the general exclusion of coverage for injury to an “employee of 
the insured.” The court said: 


This statutory extension of the insurance to persons other than 
the named insured “in the same manner and under the same 
provisions as it is applicable to the named assured” means that 
if, under certain conditions or circumstances, the policy does 
not afford coverage to the named assured, then under the same 
conditions no coverage is afforded to an additional assured 
under the omnibus coverage clause.** 





"246 Wis. 301, 16 N.W.2d 817 (1944). 

*253 Wis. 596, 34 N.W.2d 793 (1948). 

“Id. at 601, 34 N.W.2d at 796. 

*253 Wis. 438, 34 N.W.2d 790, 35 N.W.2d 911 (1949). 
“Id. at 445b, 35 N.W.2d at 912. 
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The court was in effect saying that a general exclusion of coverage 
under the policy for injury to “an employee of the insured” ex- 
cludes coverage for an additional insured where the injured person 
is an employee of an insured, although not necessarily an employee 
of the person claiming coverage under the policy. While the 
court’s interpretation of the general exclusion is contrary to the 
intent of the drafters of the policy, the result in this case is the 
same as if the court had applied the invalid restriction in the “Defi- 
nition of Insured” insuring agreement. 

In Vick v. Brown (1949),°° the named insured injured his fellow 
employee. The insurance company contended that since the com- 
mon employer of the named insured and the fellow employee was 
an insured under the named insured’s policy, the term “employee 
of the insured” used in the general exclusion referred to additional 
insureds as well as the named insured and, therefore, there was no 
coverage under the policy for the named insured for injury to his 
fellow employee. The court held, however, that the general em- 
ployee exclusion was inapplicable in this case. The reason given 
by the court, by analogy with Narloch v. Church, but inconsistently 
with the Brandt case and the Ainsworth case, was that the common 
employer was subject to the workmen’s compensation law, had 
no tort liability to the injured employee, and, therefore, was not 
to be considered an insured. The result of the Vick, Brandt and 
Ainsworth cases was that where the employer was the named in- 
sured, the general employee exclusion was interpreted to exclude 
coverage for an employee with respect to injury or death of a 
fellow employee of the same employer; but where the employee 
was the named insured, the general employee exclusion did not 
exclude coverage for him with respect to injury or death of his 
fellow employee. In these two types of situations, the results are 
in accordance with intent of the drafters of the policy even though 
the restriction in the “Definition of Insured” insuring agreement 
is held invalid and the interpretation of the general employee ex- 
clusion is inconsistent. 

Buck v. Home Mut. Cas. Co. (1951),37 involved a situation where 
an employee, Wendler, of an additional insured, Schueler, was in- 
jured by the negligence of another additional insured, Paulson. 
The insurer contended that since Wendler was an employee of an 
additional insured, the general exclusion in the policy “to bodily 
injury to or death of any employee of the insured while engaged in 





*255 Wis. 147, 38 N.W.2d 716 (1949). 
*258 Wis. 538, 46 N.W.2d 749 (1951). 
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the employment,” was applicable and that the policy did not cover 
Paulson who was also an additional insured under the policy. Fol- 
lowing its reasoning in the Vick case, the court held that since Paul- 
son, the person using the truck, was not the employer of Wendler, 
the exclusions in the policy had no application as to the coverage 
afforded him. 


The confused situation was brought to a head and resolved by 
the court in Sandstrom v. Estate of Clausen (1951).** This case 
involved a named insured who caused injury to his fellow em- 
ployee. Their common employer was not subject to the workmen’s 
compensation law. The insurer contended that the policy did not 
cover the named insured’s liability to his fellow employee because 
under the general exclusions the policy excluded “bodily injury to 
or death of any employee of the insured while engaged in the 
employment . . . of the insured,” and that since the common 
employer was an insured under the policy, the exclusion applied to 
anyone who was an employee of that common employer. The court 
said: 


Section 204.30(3), Stats., has remained unchanged since 1943. 
Numerous cases have come before us requiring its interpreta- 
tion and have resulted in decisions which it now seems impos- 
sible to reconcile. (Emphasis added). In such a situation we 
consider it advisable to re-examine the statute with as little 
bias as possible because of what we have said on other occa- 
sions. So viewed, and in the light of our experience with many 
cases which have presented various aspects of the problems 
which the statute is designed to treat, we conclude that by the 
purchase and sale of a policy such as the one described in the 
foregoing statement of facts the insurer and the named insured 
have agreed that the latter shall not have insurance against 
claims brought by his own employees against him. By the 
“definition of ‘insured’” in the policy and by the omnibus 
coverage of sec. 204.30(3) incorporated in the policy by law, 
the indemnity which the named insured has is extended to 
apply in the same manner and under the same provisions as 
it is applicable to the named assured to those who operate 
the automobile with the named assured’s consent, and also to 
those who are legally responsible for its operation, provided 
that operation is with the consent of the named assured. That 
is, assuming such consent, just as the named assured has no 
insurance protection if the claim is by his own employee but 
is protected against claims of all others, so an additional in- 
sured has no protection when the claim is by his employee but 
is protected against the claims of persons not so related to him, 





*258 Wis. 534, 46 N.W.2d 831 (1951). 
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no matter who else may be the employer of the claimant.*® 
(Emphasis added) 


The court also stated that: “The lack of coverage accorded the 
actual employer of the plaintiff cannot be carried over to withdraw 
protection when the claim is made by the employee of any other 
than the party against whom the action is brought.”*° The court 
specifically stated that its decision overruled the Brandt case. 

Although the fact situation in the Sandstrom case did not involve 
a situation where the employer was the named insured and one 
employee was suing another employee who was an additional in- 
sured under their common employer’s policy, the language of the 
court in the Sandstrom case indicated that under such circum- 
stances the company could not deny coverage to the employee 
who was an additional insured on the basis of the general exclu- 
sion. In McMann v. Faulstich (1951),*4 the court made it clear 
that the Sandstrom case was intended to cover such a situation. In 
this case, Faulstich was operating a truck owned by Teckam on 
Teckam’s farm when he ran down plaintiff McMann. The insur- 
ance company claimed that McMann and Faulstich were employees 
of Teckam and that the general exclusion in the policy which ex- 
cluded “bodily injury to or sickness, disease or death of any em- 
ployee of the insured while engaged in the employment” operated 
to exclude coverage for Faulstich. The court referred to the Sand- 
strom decision and said: 


The exclusion clause does not exclude the claim of plaintiff 
against defendant Faulstich. No employer-employee relation- 
ship exists between these latter parties. ‘The defendant, Farm- 
ers Mutual Automobile Insurance Company, under sec. 
204.30(3), Stats., is liable for any negligence of the defendant 
Faulstich in the operation of the truck of the named insured 
at the time of the accident.* 


Apparently some insurance companies found it difficult to believe 
that the court really intended to ignore all previous decisions and 
start out anew in the Sandstrom case. In Zippel v. Country Gardens, 
Inc. (1953),4** Zippel was injured while a passenger in a truck owned 
by his employer and driven by a fellow employee. The company 
contended that since Zippel was an employee of the named in- 





* Id. at 536, 46 N.W.2d at 832. 

“Id. at 538, 46 N.W.2d at 832. 

“259 Wis. 7, 47 N.W.2d 317 (1951). 
“Id. at 12, 47 N.W.2d at 319. 

“262 Wis. 567, 55 N.W.2d 903 (1952). 
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sured under the policy, the policy did not cover his fellow em- 
ployee for his liability to Zippel. The court said: 


We agree with counsel that until Sandstrom v. Estate of Clau- 
sen, 258 Wis. 534, 46 N.W. (2d) 831, there had been some in- 
consistency in the court’s previous decisions in cases concerned 
with the statute and similar policy provisions. Any doubt 
which might have existed as to their construction as applied to 
a situation such as we have here was removed, however, by the 
decision and opinion in that case.** 


Following the decision in the Narloch case, the insurance com- 
panies, while recognizing that the provision in the “Definition of 
Insured” insuring agreement excluding coverage for an employee 
with respect to injury to or death of a fellow employee of the same 
employer was invalid under section 204.30(3), were able to deny 
coverage to an additional insured for injuries to his fellow em- 
ployee by relying on the general exclusion as interpreted in the 
Narloch and Ainsworth cases. Under the explicit language of the 
Sandstrom, McMann and Zippel decisions, this was no longer pos- 
sible. Contrary to policy intent, companies using the “standard” 
policies were now exposed to liability where an additional insured 
injures a fellow employee of the same employer. 

As a result of the Sandstrom, McMann and Zippel decisions, some 
independent companies revised the general employee exclusion in 
an attempt to get around the rule laid down in these decisions and 
the previous decisions holding that the limitation in the “Defini- 
tion of Insured” insuring agreement was invalid because of section 
204.30(3). The case of Schneider v. Depies (1954),*° was such a case. 
Schneider, a co-employee of Depies, was killed when Depies backed 
their employer's truck into Schneider. Exclusion (b) of the policy 
was the usual employee exclusion. Exclusion (c)(3) provided that 
the policy did not apply “to any employee with respect to injury 
to or sickness, disease, or death of another employee of the same 
employer injured in the course of such employment in an accident 
arising out of the maintenance or use of the automobile in the 
business of such employer.” In discussing this new development, 
the court pointed out that exclusion (b) of the policy had in the 
past been construed by the, court that an additional insured would 
not be excluded from coverage when sued by his fellow employee, 
but that in the present case the insurer was relying on exclusion 
(c). The court concluded: 





“Id. at 569, 55 N.W.2d at 904 


“266 Wis. 43, 62 N.W.2d 431 (1954). 
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Here exclusion clause (c)(3) is plain and unambiguous and is 
not repugnant to the statute. It is not violative of public pol- 
icy. It does not afford less coverage or protection to the general 
public in the use of an automobile by persons with permission 
of the assured than is afforded to the public by the carrier for 
the negligence of the assured. It is limited to those instances 
where an employee is injured by a co-employee of the same 
employer in the course of employment in an accident arising 
out of the maintenance or use of the insured automobile in 
the business of the employer.** 


Because exclusion (c)(3) applies to anyone, including the 
named insured, who is an employee with respect to injury to or 
sickness, disease or death of another employee of the same employer, 
it was held not in violation of section 204.30(3). However, since the 
policy was issued to the employer who was the named insured, the 
named insured not being an employee, the exclusion would have 
no application to the named insured. Therefore, the effect of the 
Schneider decision is that where a policy is issued to an employer, 
the company may exclude coverage for employees operating the 
employer’s automobile with respect to injury to fellow employees 
of such employee who is operating the automobile. 

In Musselman v. Mutual Auto Ins. Co, (1954),*7 the insurance 
policy contained a general exclusion which provided that the policy 
did not apply “to bodily injury to or death of any person who is 
named insured.” The named insured was riding as a passenger in 
his automobile when it was involved in an accident. He brought 
an action against the insurer. The plaintiff contended that the 
holding in the Frye case had been overruled by subsequent decisions 
in the Sandstrom and McMann cases. The court pointed out that 
both of those cases were concerned with the definition of the “in- 
sured” as applied to the exclusion clause of bodily injury to or 
death of any employee of the insured while engaged in employ- 
ment, but that in this case they were concerned with the applica- 
bility of the clause which excludes coverage to bodily injury or 
death of “any person who is named insured.” The court specifically 
stated that the holding in the Frye case had in “no sense been modi- 
fied or overruled” by the cases plaintiff cited.** 

Shanahan v. Midland Coach Lines (1954),*° involved a claim by 
one employee of the named insured against another employee of 
the named insured. The policy contained the usual restriction in 





“Id. at 48-49, 62 N.W.2d at 434. 
“266 Wis. 387, 63 N.W.2d 691 (1954). 


“Id. at 390, 63 N.W.2d at 692. 
“268 Wis. 233, 67 N.W.2d 297 (1954). 
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the “Definition of Insured” insuring agreement which excluded 
coverage for any employee with respect to injury to or sickness, 
disease or death of another employee of the same employer, and 
the “standard” employee exclusion. The court pointed out that 
since the fellow employee exclusion was in the “Definition of In- 
sured” insuring agreement and applied only to additional insureds, 
it was void. The court added that while the general employee ex- 
clusion excluded coverage to the named insured, it did not exclude 
additional insureds because the additional insured in this case was 
not the employer of the plaintiff. By its decision the court once 
again emphasized the fact that the placement of the exclusion will 
control coverage. 

At the present time our law on the employee situation is clearer 
than it has been for a long time. However, there are still some 
problems which will face the court. In the Schneider case wherein 
the court held that a general exclusion excluding coverage to an 
employee for injury to a fellow employee was valid, the named 
insured was an employer. It will be interesting to see whether 
under the same policy exclusion the court will hold that where 
the named insured is an employee, the exclusion operates to deny 
him coverage with respect to injury to his fellow employee. While 
some independent companies have adopted an exclusion of the type 
used in the Schneider case, the “standard” policies have not been 
so revised for the reason that it is intended that the named insured 
should have coverage with respect to injury to his fellow employee.*° 
Perhaps wording may be devised for a new general exclusion in 
the standard policies which will accomplish the same thing as has 
been accomplished by the policy used in the Schneider case, but 





The Family Automobile Form is a new standard automobile policy 
which became active September 1, 1956. It is used for individuals owning 
private-passenger automobiles. The traditional format and arrangement has 
not been followed in this policy. It does not have a “Definition of Insured” 
insuring agreement as in the Basic Automobile Liability Form. Instead, it de- 
scribes those who are covered under the policy under a section captioned 
“Persons Insured.” This section does not contain the limitation in the “Defini- 
tion of Insured” insuring agreement of the other standard automobile poli- 
cies as to coverage for employees with respect to injury to fellow employees 
of the same employer. Instead, the policy contains a general exclusion pro- 
viding that the policy does not apply “to bodily injury to any fellow em- 
ployees of the insured injured in the course of his employment if such in- 
jury arises out of the use of an automobile in the business of his employer, 
but this exclusion does not apply to the named insured with respect to in- 
jury sustained by any such fellow employees.” Since this policy is so re- 
cent, this exclusion has not been subjecied to the scrutiny of the supreme 
court. However, even though the exclusion appears in the general exclusions 
of the policy, it is the opinion of the writer that our supreme court will hold 
that the exclusion is invalid under sec. 204.30(3) because it specifically ex- 
empts the named insured from the application of the exclusion. 
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will still afford coverage for the named insured with respect to 
injury to a fellow employee. That, of course, has been the policy 
intent. However, except as was done in the Schneider case, the 
insurance companies have not been able to devise language to ac- 
complish that intent. 


MEDICAL PAYMENTS COVERAGE 


The case of Severson v. Milwaukee Auto. Ins. Co. (1953),°" involv- 
ed medical payments coverage under an automobile liability insur- 
ance policy. The plaintiff was a passenger in the insured automo- 
bile when it was involved in a collision with another automobile. A 
negligence action was brought by the plaintiff against the insurer 
and the owner of the other car. Included in the damages claimed 
in that action was the sum of $1176.66 expended by the plaintiff 
for medical, ambulance, nursing and funeral expenses. In that 
action the judgment entered in favor of the plaintiff and against 
the insurer included said amount of $1176.66, and the judgment 
was thereafter paid by the insurer in this action. Plaintiff then 
demanded the payment of $500 from the defendant insurance com- 
pany pursuant to the medical payments coverage afforded by its 
policy. When payment was refused, this action was commenced. 
The medical payments coverage provided that the company would 
pay all reasonable expenses incurred within one year from the date 
of accident for necessary medical, surgical, ambulance, hospital, 
professional nursing and funeral services, to or for each person 
who sustains bodily injury, sickness or disease, caused by accident, 
while in or upon, entering or alighting from the automobile if the 
automobile is being used by the named insured or with his per- 
mission. The medical payments coverage is not limited or restricted 
when payment is made under any of the other coverages contained 
in the policy. The policy does not contain an exclusion applicable 
with respect to the medical payments coverage to expenses which 
are recoverable or have been recovered under the bodily injury 
liability coverage of the policy. The court held that the plaintiff 
was entitled to recover under the medical payments coverage even 
though the defendant insurance company had already paid for 
the medical expenses in the negligence action brought by the 
plaintiff against the insured and the insurance company.*? 





**265 Wis. 488, 61 N.W.2d 872 (1953). 
* Note, 1955 Wis. L. Rev. 483. This note contains an excellent discus- 
sion of the background and intent of the medical payments coverage. 








ae ee 





646 WISCONSIN LAW REVIEW [Vol. 1957 


Limits OF LIABILITY 


There were only two cases during the period covered by this 
survey involving the insurance company’s limits of liability. In 
Frawley v. Kittel (1949),°* the plaintiff, a passenger in a car owned 
by Greenwood and operated by Kittel, was injured in a collision 
with a car owned and operated by Zemski. Greenwood’s insurance 
policy with the Mutual Automobile Insurance Company with limits 
of liability for injury to one person of $5000 covered Kittel. Kittel 
was also insured with State Farm Mutual Insurance Company under 
his own automobile which policy contained limits of liability for 
injury to one person of $10,000. Zemski was uninsured. An action 
was brought against Kittel, Zemski and the two insurance com- 
panies. Both Kittel and Zemski were found guilty of causal negli- 
gence, and a judgment in excess of $27,000 was awarded the plain- 
tiff. The two insurance companies apparently contended that when 
they paid one-half of the amount of their policies they were entitled 
to judgment over and against defendant Zemski for one-half of the 
amount paid. The court pointed out that the insurance companies 
had to indemnify defendant Kittel on his liability in the amount 
of $5000 on the part of the Mutual Automobile Insurance Com- 
pany and $10,000 on the part of State Farm Mutual Insurance Com- 
pany for the reason that the total limits of insurance available 
were less than the amount of the judgment rendered against Kittel 
and Zemski. The court went on to say that when the two insurance 
companies had paid the limits of their policies, then, and in that 
event, they would be entitled to have judgment against defendant 
Zemski for any amount over one-half of the judgment. As to the 
amount of their judgment over against Zemski, the court held that 
the insurance companies’ proportionate shares of the judgment 
would be proportioned on the amount of their liabilities. 

The court’s conclusion that the insurance companies’ propor- 
tionate shares of the judgment against Zemski should be propor- 
tioned on the amount of their liabilities is interesting. Although 
the court does not state it as a fact, presumably the insurance af- 
forded under the State Farm Mutual Insurance Company policy 
was excess insurance for the reason that it covered under a “drive- 
other-car” provision. Therefore, it would seem that it should be 
entitled to the full amount of any payment it had been required 
to make before Mutual Automobile Insurance Company, whose 
policy was primary insurance, should be entitled to any recovery. 





"254 Wis. 432, 37 N.W.2d 57 (1949). 
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In Bulman v. Bulman (1955),°* the plaintiff contended that the 
insurance company’s limit of liability for bodily injury liability 
of $5000 “each person” should be construed as a limit of $5000 for 
each person claiming damages as a result of injury to one person 
rather than a total limit of liability of $5000 for all damages arising 
out of bodily injury to each person. In this case wife sustained 
bodily injury for which she was awarded $15,000 damages by the 
jury. Her husband also brought an action to recover for medical 
expense incurred in the treatment of his wife and for loss of serv- 
ices and he was awarded $2946.10. The insurance company which 
insured the automobile which caused the injury paid the wife 
$5000 which was its limit of liability for “each person” and refused 
to pay the judgment obtained by the husband. 

The trial court allowed the husband judgment in the amount 
of $2946.10 against the insurance company. The supreme court 
pointed out that the policy expressly stated that the company’s lia- 
bility for all damages, including damages for care and loss of serv- 
ices, arising out of bodily injury sustained by one person in any 
one accident shall be limited to $5000. In reversing the trial court, 
the supreme court said: 


The language is plain and unambiguous. While it is true that 
Herbert Bulman sustained damages by reason of the injury to 
his wife, quite separate and distinct in nature from those sus- 
tained by the wife, the insurance contract under which he seeks 
recovery includes his damages in those to which the limit: of 
$5,000 applies. The measure of his recovery is not governed 
by the fact that his separate damages arose out of the same 
accident, but by the fact that they arose out of the same bodily 


injury.*® 
NOTICE 
The “standard” automobile policies contain the following con- 
ditions: 
Notice of Accident. When an accident occurs, written notice 


shall be given by or on behalf of the insured to the company 
or any of its authorized agents as soon as practicable. . . . 


Notice of Claim or Suit. If claim is made or suit is brought 
against the insured, the insured shall immediately forward to 
the company every demand, notice, summons or other process 
received by him or his representatives.** , 


Section 204.29 of the Wisconsin statutes provides that a company 





% 271 Wis. 286, 73 N.W.2d 599 (1955). 
Id. at 291, 73 N.W.2d at 602. 
* See note 6 supra. 
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shall not limit the time for the service of any notice of injury to 
less than 20 days, and that the deposit in any post office by or for 
the insured of a registered, postage prepaid envelope, containing 
the proper notice of injury within 20 days after the injury address- 
ed to the company shall be sufficient service of notice of injury.*” 

Section 204.34(3) of the Wisconsin statutes provides that failure 
to give notice required in section 204.29 shall not bar liability 
under the policy if the insurer was not prejudiced or damaged by 
such failure, but that the burden of proof to so show shall be upon 
the person claiming such liability.** 

In Heimlich v. Kees Appliance Co. (1950),°* the accident occurred 
on October 15, 1947. No notice of accident, claim or suit was ever 
given or forwarded to the company. The action was commenced 
on April 30, 1948. The company was interpleaded on May 6, 1949. 
This was its first formal notice of the accident or the suit. The 
plaintiffs and the insured argued that the provision in section 
204.34(3) indicated a purpose to prevent forfeitures, and that its 
effect should be extended to prevent forfeitures by failure to com- 
ply with the condition requiring notice of claim or suit. The court 
said: 

There is no similar statutory provision relieving the assured 
from the effect of his failure to comply with condition II. 
(Condition requiring notice of claim or suit). We may not ex- 
tend the effect of its provision as to the matter of showing 
prejudice so as to mae it applicable to condition II. Cer- 
tainly, we may not do it in this case, where notice of suit was 
not given until 17 months after the accident, and where, if 
the matter of prejudice were in issue, we should probably have 
to determine as a matter of law that the interpleaded de- 
fendant was prejudiced by the delay.*° 

Thus, although the insured may be relieved of the condition in 
the policy requiring written notice of an accident as soon as prac- 
tricable, the court specifically held that section 204.34 does not 
apply to the condition requiring the insured to immediately for- 
ward to the company every demand, notice, summons or other 
process received by him or his representative if claim is made or 
suit is brought against him. 

In Heimbecher v. Johnson (1951),°! the insurance company 
claimed that the insured had failed to comply with a policy provi- 





™ Wis. Stat. § 204.29 (1955). 

* Wis. Stat. § 204.34(3) (1955). 

"256 Wis. 356, 41 N.W.2d 359 (1950). 
“Id. at 360, 41 N.W.2d at 360. 

= 258 Wis. 200, 45 N.W.2d 610 (1951). 
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sion requiring him to give prompt written notice of the accident 
to the company. The insured alleged that he wrote a letter ad- 
dressed to the company advising it of the accident and of some of 
the circumstances attending it. The company argued that in order 
to create liability on its part it must be shown not only that the 
notice was sent but that it was actually received. The court pointed 
out that neither the provisions of the policy nor any statute re- 
quired that it be shown that the notice was received, or provide 
an exclusive manner of giving notice. The court concluded that 
“if it be established that notice was sent by the assured in the ordi- 
nary mail and within the time limited by the policy or the statute, 
there was compliance.’’® 

In Calhoun v. Western Cas. & Surety Co. (1951),°* the plaintiff, 
the daughter of the named insured, was injured as a result of the 
negligent operation of the automobile by the named insured. The 
accident occurred on February 16, 1949. No notice of the accident 
was given to the company prior to February 16, 1950. The court 
cited Parrish v. Phillips to the effect that section 204.34(3) creates 
a presumption that the insurer is prejudiced by failure to give 
timely notice and puts the burden of proof to rebut the presump- 
tion upon the person claiming liability. The court said: 


We find nothing in the record which would permit the jury 
to conclude that plaintiff had overcome the presumption. No 
proof whatever was offered by her to establish that the com- 
pany had not been prejudiced by the delay.* 


In Al Shallock, Inc., v. Zurich Gen. Acc. & Life Ins. Co. (1954)% 
the insured under a garage liability policy had been informed by 
the attorney for a purchaser of a used automobile from the insured 
that the automobile had been involved in an accident because of 
a defective front right tire and tube, and that “by permitting the 
car to be driven upon the highway, you committed an act of negli- 
gence which will make you liable for my client’s damages.”** The 
insured did not give notice of this possible claim to the insurance 
company until 23 months after the matter was first called to its 
attention. The court held that the attorney’s letter to the insured 





Id. at 204, 45 N.W.2d at 613. 

*260 Wis. 34, 49 N.W.2d 911 (1951). 

*229 Wis. 439, 282 N.W. 551 (1938). 

* Calhoun v. Western Casualty & Surety Co., 260 Wis. at 36, 49 N.W.2d 
at 912 (1951). 

* 266 Wis. 265, 63 N.W.2d 89 (1954). 

“Id. at 267, 63 N.W.2d at 90. 
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clearly constituted a “claim” within the provisions of the “notice 
of claim” condition of the policy. The court said: 


There, therefore, would seem to be no question but what ap 
ence failure to forward immediately Attorney Schol 
tter to the respondent Insurance Company prevents appel- 
lant from asserting any liability on the policy against the re- 
spondent with respect to any damages Cesarz (purchaser of 
used automobile) will be entitled to recover growing out of 
the accident.** 
The court also held that since there was a breach of the condition 
requiring notice of claim or suit, it was unnecessary for the court 
to decide the question of whether mere lapse of time in giving 
notice of accident would alone establish prejudice under the provi- 
sions of section 204.34(3) as a matter of law or whether in each 
case a fact question is raised as to whether there has been prejudice. 
In Vlasis v. Cheese Makers Mut. Cas. Co. (1955),° the accident 
occurred on November 12, 1948, and notice was received by the 
company on February 8, 1950. The court held that the insurance 
company was not entitled to summary judgment because of lapse 
of time in giving the company notice of accident. The court said: 
Lapse of time in giving the notice is not prejudicial as a 
matter of law. The last pronouncement by this court thereon 
is contained in the case of Al Shallock, Inc., v. Zurich General 
Acc. & L. Ins. Co., 266 Wis. 265, 270... .”7° 


Although the court said in the Al Shallock and Vlasis cases that 
failure of the insured to give notice within a specified time is not 
prejudicial as a matter of law, it has indicated that the require- 
ment in section 204.34(3) that the person claiming liability has 
the burden of proving that the insurer was not prejudiced by late 
notice will be strictly adhered to. 


CO-OPERATION CLAUSE 


Automobile liability insurance policies contain a condition ex- 
pressly requiring the insured to co-operate with the company. Dur- 
ing the period covered by this survey, there have been only two 
cases where the insurance company has contended that the insured 
breached the co-operation condition. In Heimbecher v. Johnson 
(1951),* the insured moved from Sawyer, Wisconsin, to Milwaukee, 
Wisconsin, after the accident without giving notice to the com- 





* Id. at 270, 63 N.W.2d at 92. 

* 268 Wis. 389, 68 as ae Ee (1955). 
"Id. at 393, 68 N.W.2d 

"258 Wis. 200, 45 NWd 10 (1951). 
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pany. The company contended that the insured’s failure to notify 
it of his change of address resulted in failure to co-operate as re- 
quired by the policy, and that the court should so hold as a matter 
of law. The plaintiff's attorney apparently had no difficulty in lo- 
cating the insured, and the plaintiff's attorney alleged that if the 
company had made due and diligent effort to find and locate the 
insured or find his address, he could have been located. The court 
held that for the company “to disclaim liability upon the ground 
of failure of the assured to give notice of a change of address it 
must have exercised reasonable diligence in ascertaining his where- 
abouts.”"?. The court refused to hold that as a matter of law the 
insured’s failure to notify the company of his removal and change 
of address to Milwaukee constituted lack of co-operation.” 

In Mod v. National Farmers Union Property & Cas. Co. (1956),"* 
an omnibus insured under the automobile liability policy disap- 
peared immediately after the accident and, had not at the time of 
the trial been found or heard from. The plaintiffs contended that 
the defense of lack of co-operation was not available to the insur- 
ance company because it did not appear that it used reasonable 
diligence in an effort to locate the omnibus insured and request 
that he be present at the trial. The court said: 


What constitutes lack of co-operation, as well as the question 
whether the company had used reasonable diligence in an 
effort to reach an assured, are matters of fact to be determined 
by the jury.” 
It would appear from these two decisions that when an insured 
disappears after an accident the company cannot rely on the in- 
sured’s actions as being a breach of the co-operation condition un- 
less the company takes some positive action in attempting to locate 
the insured. As stated in the Modl case, the company must use 
reasonable diligence in an effort to reach the insured. Whether or 
not the company has used reasonable diligence is a question for 
the jury. 


CANCELLATION 


The courts have traditionally held that an insurance company 
cannot cancel the policy of insurance issued to an insured unless 
it strictly complies with the cancellation condition of the policy. 





Id. at 205, 45 N.W.2d at 613. 

Id. at 206, 45 N.W.2d at 613. 

“272 Wis. 650, 76 N.W.2d 599 (1956). 
* Id. at 657, 76 N.W.2d 602. 
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In Suennen v. Evrard (1949),’* our court held that an insured can- 
not cancel a policy issued to it unless the insured strictly complies 
with the cancellation condition of the policy. In the Suennen case 
the insured wrote to the agent of the company requesting that the 
insurance on his automobile be canceled. The agent picked up 
the policy at the office of the city clerk where it had been deposited 
and on May 21, 1947, forwarded it to the company with the fol- 
lowing letter: “Inclosed policy No. 78225, is to be canceled out. 
Mr. Evrard has discontinued the taxi business, and has no further 
use for this policy.” On June 21, the insured was involved in an 
accident. The policy provided that “This policy may be canceled 
by the named insured by mailing to the company written notice 
stating when thereafter such cancellation shall be effective.” The 
court said: 


The letter of May 21, 1947, was not an effective cancellation 
of the policy under such cancellation clause. It did not state 
when after the notice the cancellation should be effective.*7 


The cancellation condition in the standard policies has been re- 
vised since the Suennen case to specifically provide that the “policy 
may be canceled by the named insured by surrender thereof to the 
company or any of its authorized agents or by mailing to the com- 
pany written notice stating when thereafter the cancellation shall 
be effective,” and that “the time of the surrender or the effective 
date and hour of cancellation stated in the notice shall become the 
end of the policy period.” (Emphasis added). It is submitted that 
under the revised language of the cancellation condition, the court 
would probably hold under circumstances similar to those in the 
Suennen case that the policy was canceled at the time the agent was 
authorized by the insured to pick it up and return it to the com- 
pany. 

In Wisconsin Natural Gas Co. v. Employers Mut. Liab. Ins. Co. 
(1953),"8 the insured claimed (1) that the policy was not canceled 
by the insurance company because the insured had not received 
notice of cancellation, and (2) that the attempted notice of can- 
cellation was invalid because the company had included with the 
cancellation notice a separate card which read: “The protection 
afforded by your insurance will terminate on the cancellation date 
specified in the attached letter. If your check for the entire prem- 
ium balance is received prior to the date of cancellation we shall 





*254 Wis. 565, 36 N.W.2d 685 (1949). 
"Id. at 569, 36 N.W.2d at 687. 
*263 Wis. 633, 58 N.W.2d 424 (1953). 
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gladly reinstate your coverage and continue your insurance pro- 
tection without interruption.” As to the first contention by the 
insured, the court pointed out’ that the cancellation condition in 
the policy provided that “the mailing of notice as aforesaid shall 
be sufficient proof of notice and the effective date of cancellation 
stated in the notice shall become the end of the policy period. . . .” 
In support of its claim of having mailed the notice and card, the 
insurance company offered in evidence two post office forms indi- 
cating that the post office had received on said date of mailing “one 
piece of ordinary mail” addressed to the insured. The court indi- 
cated that the evidence was undisputed that the notices of cancel- 
lation were mailed on April 26, 1949, although there was testimony 
to the effect that the notices were not received by the insured.*° 
The court pointed out that “Wisconsin adheres to the rule that 
where the provision for notice is stated in the contract and cancel- 
lation is to be accomplished by proof of mailing, this meets the 
demand.”’*! As to the contention of the insured that the notice of 
cancellation was ineffective because it was ambiguous and equivocal, 
the court held that the notice sent by the company clearly expressed 
an election to cancel the policy, and that there was nothing in any 
part of the notice or the accompanying card that may fairly be 
said to amount to a retraction or modification of the cancellation.** 

In Putman v. Deinhamer (1955), the company claimed that the 
automobile liability policy had been canceled prior to the time 
the accident occurred. The accident occurred on April 13, 1952. 
The insurance company introduced evidence that on March 28, 
1952, it mailed by ordinary mail to the insured at the address he 
had specified a formal notice of cancellation effective April 4, 1952. 
The insured testified that no such notice had ever been received. 
His mother and brother, who were in a position to see mail which 
came to the home, corroborated him. The insured contended that 
the policy provision giving the company the right to cancel at will 
by mailing notice to the insured and the lapse of at least five days 
after mailing, but without requirement that notice must be re- 
ceived by or known by the insured, was void as against public 
policy. In answer to this contention, the court said: 


In the absence of statutory declarations there appears to be no 
public policy removing the right to cancel in this manner from 





* Id. at 639, 58 N.W.2d at 427. 
® Id. at 640, 58 N.W.2d at 427. 
" Id. at 640, 58 N.W.2d at 428. 
"Id. at 641, 58 N.W.2d at 428. 
* 270 Wis. 157, 70 N.W.2d 652 (1955). 
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the field of contract. . .. The provision in question is common 
in liability policies. We refrain from entering the legislative 
field to declare it void.* 


The insured had also contended that the return of the premium 
is a condition precedent to an effective cancellation by the company. 
The court said: 


This is quite inconsistent with the terms of the policy already 
quoted, that premium adjustment may be made at the time 
cancellation is effected and, if not then made, shall be made as 
soon as practicable after cancellation becomes effected. This 
clearly contemplates an effective cancellation prior to the re- 
turn of the premium. Thereafter the insurer is indebted to 
its assured for the unearned premium but delay in payments 
does not operate to reinstate the policy.* 


The decisions in Wisconsin during the period covered by this 
survey on the matter of cancellation affirm the general rule that 
both the company and the insured must strictly comply with the 
cancellation provisions in the policy in order to effect cancellation. 


eee 7 





“ Id. at 161, 70 N.W.2d at 654. 
"Id. at 162, 70 N.W.2d at 655. 
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NOTES 


THE ROLE OF THE AGENT IN MARKETING. When the 
insurance contract comes to court in an action between the com- 
pany and the insured or the insured’s beneficiary, the court is faced 
with what purports to be a completely integrated written contract 
to apply to the facts of the case. The contract is examined in 
other articles in this issue. It is proposed to look here at those 
acts of the insurance agent which the Wisconsin court has found 
significant in deciding cases since the turn of the century. The 
cases are organized along the line of the normal insurance trans- 
action: selling the customer on the company, selling the company 
on the customer, closing the contract, and servicing and renewing 
the contract. 

As a practical matter, the agent makes common cause with both 
his company and the insurance applicant. He is interested in 
helping the company sell insurance because his commission de- 
pends upon it. He is interested in helping the applicant obtain 
insurance because his commission is equally dependant upon that. 

By statute, of course, the agent is the agent of the company only. 
But the cases developing over the past 56 years do not automatically 
throw the burden of his conduct on his company. Instead, there 
seems to be an implied recognition by the court of the essentially 
gambling nature of the insurance contract and a consistent un- 
willingness to let the company hedge its bets. There is a. corre- 
sponding unwillingness to impose a bad bet on the company. 

In thus keeping the bets honest, the court develops two lines 
of inquiry: (1) Is the company attempting to avoid payment on a 
policy which its agent knew (or should have. known) at. the: time 
of making to be avoidable in case of loss? (2) Is the company. at- 
tempting to plead a way of doing business which differs from the 
actual practice of its agents, or of other companies selling the 
same type of insurance? 


Representations to the Purchaser 


The representations which the agent may make to the prospective 
insurance purchaser are likely to vary widely with the type of. in- 
surance involved. The fire insurance agent, for instance, may often 
be more an order taker than a salesman. But in the life insyrance 
and health and accident fields salesmanship assumes ‘great import- 


=a 














656 WISCONSIN LAW REVIEW [Vol. 1957 


ance and consequently the agent’s representations assume consider- 
ably greater legal significance. 

A good selling job will convince the prospective client that he 
is in immediate need of insurance coverage. Imparting a sense 
of urgency may be the difference between getting a client to sign 
up right away or to ask a few days to think it over and perhaps 
forget about it. Once a buyer has recognized his imminent danger 
and has been driven to seek the cover of an insurance policy, the 
most natural question for him to ask is, “When does this coverage 
begin?” A fertile source of litigation arises when the agent replies, 
in effect, “immediately,” but the policy provides for a later time 
and the loss occurs in between. In resolving the question, the 
Wisconsin court has given importance to the customs of the partic- 
ular type of insurance involved. 

In life insurance, an early 20th century case, Chamberlain v. 
Prudential Ins. Co., held the assurance of the agent to have no 
effect against the written terms of the insurance application. The 
court did not refer to the parole evidence rule as such although 
it was strongly argued in the company’s brief, but applied it by 
stating the chief reason for it: “If, under the circumstances disclosed 
here, written contracts could be set aside, they would be of little 
value.”? 

In deciding this case, the court did not refer to section 1977 of 
the statutes* but did take notice of Mathers v. The Union Mutual 
Accident Ass’n* which seemed to justify the lower court decision 
in favor of the widow. In that case the court ruled that the statute 
made all agents general agents “to the fullest extent” and made 
them capable of exercising the full powers of the company. The 
court here specifically overruled anything in the Mathers case 
which conflicted with its decision. 

But while these two cases went their separate ways on the basis 
of differing legal theories—the Mathers case on a literal reading 
of the statute and the Chamberlain case on the parol evidence 
rule—the significant difference is in the customs of the types of 
insurance involved. 

In the Mathers case, the insured went to the agent and told him 
he was about to tear down a building and wanted accident insur- 
ance to start “immediately” as the work was to be done that after- 
noon. It was shown that it had been the custom of the company 





2109 Wis. 4, 85 N.W. 128 (1901). 

* Id. at 7, 85 N.W. at 129. 

*See Wis. Stat. § 209.05 ig aa Wis. Laws 1955, c. 600 § 4. 
*78 Wis. 588, 47 N.W. 1130 (1891). 
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to issue policies as of the time and date of application. In this 
case the application and the claim for loss reached the company 
together. So the company dated the policy two days later, pocketed 
the premium, and refused the claim. 

In deciding the Mathers case, the court said: 


It seems to be the general custom or usage of insurance com- 
panies to date the policy the day the application is made and 
the premium paid, and it is certainly a very proper one. If the 
company may fix the date of the policy two days after the ap- 
plication is made, so as to avoid an intervening accident, it can 
do so ten days after, if the agent delays sending in the applica- 
tion.® 

The Wisconsin court quoted with approval the decision in a 
New York case which stated, ““The usage of making agreements for 
insurance and paying the premiums, providing for issuing of pol- 
icies thereafter, to be dated at and in force from the time of mak- 
ing the agreement, is so general that judicial notice must be taken 
of it.”® 

It is significant that while the brief for the beneficiary in the 
Chamberlain case referred to this custom argument, it was unable 
to make any similar argument applicable to the custom of selling 
life insurance. 

More than 30 years later Justice Owen confirmed this controlling 
effect of custom on whether an agent’s oral assurance that the 
coverage is effective immediately will be binding upon his com- 
pany.’ He said the court must take judicial notice of the fact that 
business practice has established the oral contract of insurance in 
the fire insurance field but not in the accident and life insurance 
fields. Between the Chamberlain case and Justice Owen’s comment, 
the court had ruled that the statute* made a parol contract for 
health or accident insurance invalid.® 

The Chamberlain case was followed, however, in the windstorm 
field by Londo v. Integrity Mutual Ins. Co.1° in a decision which 
made a mechanical point by point comparison with the Chamber- 
lain case and reached the same result, even though the company 
customarily dated its policies from the date of application and 





as 593, 47 N.W. at 1131. 

bid. 

a eee v. Aid Association for Lutherans, 207 Wis. 133, 240 N.W. 
(1 , 
*Sec. 1960(1) (2) (9), now Wis. Strat. § 204.31 (1953). 
*Schilbrch v. Inter-Ocean Casualty Co., 180 Wis. 120, 192 N.W. 456 


(1923). 
* 249 Wis. 281, 24 N.W.2d 628 (1946). 
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made them effective from that date. The court refused to allow 
the assurance of the agent to alter the written words of the contract. 

The question of the agent’s authority was argued by both sides 
in the Londo case as was the question of whether the insurance 
covered a barn in the process of construction. But the court ignored 
both of these possible bases for solution and rested its decision on 
the parol evidence rule. Counsel for Londo strongly urged Justice 
Owen’s remarks on business practice concerning the oral contract 
of insurance in the fire and windstorm field. But the fact that 
blunted the custom argument was that the policy application was 
turned down altogether. Had the company attempted to keep the 
premium and date the policy after the loss, their past custom might 
have carried the day for the insured. Londo was unable to show 
that the company had by custom waived its right to reject the 
policy altogether. 

As a practical matter, insurance companies do give their agents 
express authority to issue binders of insurance for fire and extended 
coverage and automobile liability. Perhaps the significant point 
of the Londo case is that an individual company may, by appropri- 
ate written clauses in its applications and policies, make exceptions 
to practices that have become established in the insurance business 
so long as they do nothing inconsistent with the exceptions they 
have drawn. The case may also stand as an example of judicial un- 
willingness to force a bad bet on the insurance company. 

While the binder is the result of long-time insurance practices, 
the Wisconsin court requires at least some formal understanding 
between the agent and the purchaser as to the terms of the insur- 
ance contract which is contemplated. One of the essential elements 
is the time the coverage is to start. An agent who took an applica- 
tion and merely offered to “try” to get coverage did not bind his 
company."? 

This element of time, however, may be established by custom. 
In Milwaukee Bedding Co. v. Graebner'? an employe of the insur- 
ance agent called on the insured who agreed to have his existing 
policies renewed and ordered an additional $2,000 coverage. The 
employe put a memorandum on the agent’s desk. The next day 
the building burned, and while it was blazing, the insured sent his 
stenographer to pick up the policies. He found the policy for addi- 
tional insurance was dated to take effect several days later. The 
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“a v. Milwaukee Fire Ins. Co., 128 Wis. 124, 107 N.W. 291 
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* 182 Wis. 171, 196 N.W. 533 (1923). 
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court held the employe had apparent authority to bind her em- 
ployer-agent and that the time was supplied by local custom which 
was to make fire policies effective from noon before the application. 

Where a policy is already in force, and the agent assures his 
customer that he will either obtain a renewal or will transfer the 
policy, that assurance has been held valid against written provisions 
of the new policy actually obtained. 

In Schafer v. Shelby Farmers Mut. Ins. Co.,° the insured ob- 
tained what the agent told her was a renewal of her previous policy. 
Neither the application nor the policy mentioned coverage of 
certain farm equipment which was named in the previous policy 
and which was later destroyed. The insured obtained reformation 
of the policy to include the equipment covered under the previous 
policy and collected for her loss in spite of sec. 202.09 of the statutes 
which provides that every contract of insurance shall be based 
“wholly upon the written answers in the application over the 
signature of the applicant.’ 

Even a fairly casual remark by the agent may sometimes create 
an oral contract of insurance where it involves a policy already in 
force. In Richartz v. Martin*® the insured put his truck in a garage 
and borrowed another to use in the meantime. He asked the agent 
to transfer his insurance from the laid-up truck to the one he was 
using. The agent said he would “take care of it.” The truck 
burned before anything further was done, but the insurance was 
held to cover the loss. 


Representations to the Company by the Insured 
Made with Assistance of the Agent 


The application for insurance is customarily a joint effort of 
the insured and the insurance company agent. Salesmanship de- 
mands a follow through by the agent in completing the application. 
But here more than anywhere else the agent appears to be acting 
for both sides of the transaction. 

Typically the agent will read the questions of the application 
form and fill in the answers as they are given to him by the appli- 
cant. When it is completed, he asks the insured to sign it and read 
it if he wishes. By the terms of the contract, these answers are the 
answers of the applicant alone and will fortfeit the policy if false. 





4246 Wis. 592, 18 N.W.2d 365, 19 N.W.2d 241 (1945). 

* See also, Martin v. American Ins. Co., 198 Wis. 214, 223 N.W. 437 
(1929) and Fountain v. Importers & Exporters Ins. Co., 214 Wis.-556, 252 
N.W. 569 (1934). 

%252 Wis. 108, 31 N.W.2d 158 (1948). 
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By the terms of the statute, they will forfeit the policy if false and 
made with fraudulent intent or if they increase the risk or con- 
tribute to the loss.*® 

But when an agent fills in application blanks without question- 
ing the applicant on the basis of what the agent believes to be 
true, his company will be estopped from asserting the agent’s guess 
is not true unless the insured knew and approved of the misrepre- 
sentation.?? 

“The principles of equity and fair dealing require that the 
company be not permitted to take advantage of the wrongful act 
of its own agent by showing that the fact as to incumbrances was 
other than as written into the policy by the agent.’’!* 

In an earlier case, it was held that a misstatement as to the 
ownership of a farm made by the agent in filling out an application 
for fire insurance did not become the misstatement of the insured 
if the insured did not read the application even though he signed 
it.1° As a result the company could not rely upon the misstatement 
as a defense to action on the policy. 

A company was again estopped as to false information on an 
application when the agent in filling out the application for fire 
insurance on a farm asked the customer only about an incum- 
brance of which the agent was already aware. The agent failed to 
ask if there were any other incumbrances. The court found that 
the applicant was unfamiliar with the insurance business and in 
good faith believed that the agent was not interested in other 
incumbrances on the farm.?° 

When the misrepresentation is made by the applicant himself, 
the knowledge of the agent that an application statement is false 
will be considered the knowledge of the company and constitute 
either a waiver of defenses based on the false answer or an estoppel 
to assert that the answer is not true. It is at this point that the 
agent’s interest is most closely allied with that of the applicant 
and farthest from that of the company. The agent does not want 
to include any application statements which might result in rejec- 
tion by the company and consequently a loss of commission. While 





* Wis. Stat. § 209.06 (1953). 
. *Emmco Ins. Co. v. Palatine Ins. Co., 263 Wis. 558, 58 N.W.2d 525 
(1953). 
* Id. at 571, 58 N.W.2d at 532. This case is discussed at length in Wen- 
dorff, Decisions of the Wisconsin Su, Court Relating to Automobile 
Insurance Policies, 1957 Wis. L. Rev. 627, 628. 
*Taluc v. Fall Creek Farmers Mut. Fire Ins. Co., 203 Wis. 319, 234 


* Olson v. Herman Farmers Mut. Ins. Co., 187 Wis. 15, 203 N.W. 743 
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this may not result in actual collusion with the applicant, it may 
make the agent not as observant or as alert to possible false answers 
as he might be. Wisconsin decisions indicate that at this stage of 
the game it matters very little how the agent comes by his infor- 
mation. 

One of the common situations is where the agent is engaged in 
a collateral business with his agency or represents several insur- 
ance companies. 

Where an agent as officer of a loan company knew of a lien on 
an insured truck, the insurance company could not set up as a 
defense to loss of the truck that the lien was not mentioned in the 
application or policy.2* Where the secretary-treasurer of a town 
mutual company was holder of the mortgage on insured property 
and wrote and passed on all risks, the company could not use the 
incumbrance held by its own officer as a defense.?? 

In Spohn v. National Fire Ins. Co.,?* the agent was also a notary 
public. The insured took to him a group of papers transferring 
the insured property along with the fire policy which the agent 
had sold him. The agent notarized the transfer, put the papers 
together, and handed them back to the insured. The insured then 
asked if the policy had been transferred, and the agent said, “‘yes.” 
Actually the policy had not been assigned, but the company was 
liable for the loss which followed. But in a case closely following,** 
the insured notified the agent that he was moving the goods cov- 
ered by his fire policy. The agent said “it would be all right.” The 
court held that the forfeiture clause was not waived by the agent’s 
assurance because the insured had not taken all of the proper steps 
to secure a change of address for the insured property. 

The fact that the agent knows that one or more of the applica- 
tion answers is false and that the company cannot rely upon those 
misstatements to avoid the policy does not bar the company from 
using as a defense other false statements about which the agent 
had no knowledge. One applicant made five false statements on 
her application for life insurance. She told the agent about two of 
them, but the agent accepted the first premium anyway. It was 





* Fish v. Connecticut Fire Ins. Co., 241 Wis. 166, 5 N.W.2d 779 (1942). 

*Granzow v. Oakland Mut. Fire Ins. Co., 244 Wis. 300, 12 N.W.2d 
57 (1943). See also, Speiser v. Phoenix Mut. Life Ins. Co., 119 Wis. 530, 
97 N.W. 207 (1903), Siemers v. Meeme Mut. Home Protection Ins. Co., 
143 Wis. 114, 126 N.W. 669 (1910), Farley v. Spring Garden Ins. Co., 148 
Wis. 622, 134 N.W. 1054. (1912), and Day v. Hustisford Farmers Mut. 
Ins. Co., 192 Wis. 160, 212 N.W. 301 (1927). 

3190 Wis. 446, 209 N.W. 725 (1926). 

* Stillman v. North River Ins. Co., 192 Wis. 204, 212 N.W. 67 (1927). 
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held that this was not sufficient to constitute a waiver of fraud, 
and the company might still rely upon the other three false state- 
ments to avoid the policy.** 

A similar result was reached earlier in a case where the applicant 
told the insurance company doctor about one bout with rheuma- 
tism but not about two others.** The court held that even if the 
company is estopped as to the attack named, it is not estopped as 
to the other two attacks. 


CLOSING THE CONTRACT 


After the client has been sold on the company and the company 
sold on the client, the agent is still customarily faced with the task 
of closing the transaction, and in some instances at least must 
service the account by making regular premium collections. 

Delivery of the policy and acceptance of the first premium be- 
come important parts of the rite in those types of insurance not 
customarily put into effect by a binder. Typically, the life insur- 
ance policy will state that it is to become effective after acceptance 
only upon payment of the first premium while the insured is in 
good health. 

Cashing a check may be the crucial act in closing the insurance 
contract. In one instance the insurance agent delivered a life in- 
surance policy to the uncle of the insured who was to pass it on 
to the insured, a boy of 18. The uncie reported back to the agent 
that the boy was sick and being treated by a physician who was 
also an insurance company examiner. The agent checked with 
the doctor who told him the trouble was a bad cold. The agent 
went ahead and cashed the check, and that act, the court said, com- 
pleted the contract so it could not be avoided when the insured 
died less than two weeks later. Because of the agent’s knowledge 
that the boy was ill, the company was estopped to claim that the 
insured was not in good health even though the agent had no 
reason to believe the illness was serious.?" 

As the case above indicates, mere delivery did not put the policy 
in effect until the premium was paid as required by the policy. 
Where a note is given in lieu of cash, it falls upon the insured to 
show that the note was taken as a substitute for cash. In McDonald 
v. Provident Savings Life Assurance Society,?* the insured gave a 





** Martinson v. Prudential Ins. Co., 236 Wis. 110, 294 N.W. 525 (1940). 
907) v. Supreme Assembly E. F. U., 132 Wis. 436, 112 N.W. 441 
(1 " 
* Stilp v. New York Life Ins. Co., 168 Wis. 264, 169 N.W. 606 (1918). 
*108 Wis. 213, 84 N.W. 154 (1900). 
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note at the time of filling in his application. When the agent de- 
livered the policy, the insured failed to pay the note. The agent, 
however, left the policy with the insured and placed the note for 
collection with a bank along with a receipt to be delivered upon 
payment of the note. This action did not constitute a waiver of 
payment in cash. 

Later the court held that a recital of payment in the policy is 
not sufficient to convert a note into a premium payment unless it 
is expressly agreed by both parties that the note is taken in lieu 
of cash.?9 

Private arrangements in lieu of cash payment have also been 
frowned upon by the court. This includes payment in goods, 
writing off old debts, or foregoing commissions. In Fry v. Integrity 
Mut. Ins. Co.,3° the insured bought a fire policy calling for a $6 
premium. The agent agreed to forego his commission, reducing 
the amount to $4.30. Since the agent owed his customer $1.30 from 
an unrelated transaction, the parties agreed to deduct that from 
the premium, and the agent would make it up out of his own 
pocket. The agent received payment then of $3 but never actually 
remitted to the company. The insured, the court held, had cover- 
age in proportion to the amount of the premium he had paid in 
cash, or in this case, 50 per cent. 

An agreement that the insurance agent should collect the amount 
of the premium in meat at the insured’s meat market was totally 
ineffective. The insured sought unsuccessfully to maintain that 
he had paid the premium by setting up a credit account at his 
store to the order of the agent in the amount of the premium.*! 

In deciding Tomsecek v. Traveler's Ins. Co., the court acknowl- 
edged an Illinois decision which allowed the agent to take the 
commission part of his premium in trade at the insured’s saloon.** 
But the Wisconsin court based its decision on a U.S. Supreme Court 
holding that payment of a premium in the form of a horse was not 
effective.** Again, custom seems to have played its part in the 
decision. It is not customary to pay one’s insurance bills in meat 
or one’s meat bills in insurance policies. The court left open the 
question of what would be the case if the agent had remitted cash 
to the company for its share of the premium. 





. ——" v. Old Colony Life Ins. Co., 170 Wis. 1, 172 N.W. 729 
(1919). 
* 237 Wis. 292, 296 N.W. 603 (1941). 
* Tomsecek v. Travelers’ Ins. Co., 113 Wis. 114, 88 N.W. 1013 (1902). 
*Lycoming Fire Ins. Co. v. Ward, 90 Ill. 554 (1878). 
* Hoffman v. John Hancock Mut. Life Ins. Co., 92 U.S. 161 (1875). 
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The Fry case 39 years later would indicate that the court intends 
that life insurance is literally a cash business. But the decision in 
De Groot v. Mutual Life Ins. Co.** upheld a waiver of first premium 
where neither cash nor goods had been paid. The agent delivered 
the policy to the insured and told him he had 60 days to look it 
over. Later the insured notified the agent that it was acceptable 
but that he had lost his job and could not pay. The agent helped 
the buyer get his job back, but the insured was killed in an acci- 
dent before paying the premium. The court held that the delivery 
was conditional only until the policy was accepted and that failure 
of the agent to pick up the policy when the insured was unable to 
pay amounted to a waiver of the payment provision. While this 
case seems to step out of line with the “hard cash” cases, it should 
be noted that here the agent and company were following a practice 
which both had engaged in and approved of over a number of 
years, whereas all the other cases involve a departure from the 
customary mode of business. 


SERVICING THE Po.Licy AFTER IT Is IN FORCE 


More often than not, the agent’s role ends with the collection of 
the first premium. But where the agent continues to collect the 
payments, his actions continue to affect the company’s liability. 

Sensibly enough, anything the agent does which may induce the 
insured to make a late payment, which according to the terms of 
the insurance contract will work a forfeiture, will estop the com- 
pany from forfeiting the policy. In one case, a policy holder told 
the agent she thought she had already paid the premium but 
offered to pay it again before the due date. The agent declined to 
take the money, saying he would look into the matter. When the 
investigation lasted past the normal due date of the premium, the 
company was not allowed to forfeit the policy for non-payment.* 
In another case, the mother of the insured tendered payment of 
the insured’s premium two days before the due date stating that 
her son was sick and unable to pay himself. The agent sympatheti- 
cally said, “That's all right,” the account would be “held open” 
for another 18 days. The insured died less than two weeks later 
with the premium unpaid, and the court applied estoppel to keep 
the company from relying upon non-payment as a basis for for- 
feiture.*® 
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But where the insured is solely responsible for the late payment, 
another problem arises. The life insurance policy and others of a 
continuing nature are conceived to be self-executing so far as for- 
feiture upon non-payment of premium goes. However, where the 
company accepts a late payment for an extension of a policy, it is, 
in effect, being paid a premium covering a period for which it 
would have denied liability had a loss occurred. 

Again it appears that the company is picking up a premium 
without having covered the bet. The court has answered the prob- 
lem again by looking for a custom established in collecting prem- 
iums by the particular company involved. The agent must insist 
in some positive way upon the forfeiture and reinstatement pro- 
cedure to avoid the possibility of establishing a custom. In Seidel 
v. Equitable Life Assur. Soc.,3* the insured made all of his premium 
payments 1 to 16 days after the expiration of his 30-day grace 
period. At no time did the agent insist that the policy had been 
forfeited and require the insured to provide proof of good health 
to be reinstated as required by the policy. The insured took his 
own life three days after one of his payments was due. The family 
then tendered the payment which was refused. The court required 
payment of the value of the policy, holding that since the company 
had not insisted upon its forfeiture in the past, it could not do 
so now that a loss had occurred. 

The Seidel opinion spoke of a waiver by the company of strict 
performance of the contract terms and of estoppel preventing the 
company from insisting upon a forfeiture. But the outcome hinged 
upon acts of the company agent in accepting late payments without 
forfeiture and thereby establishing a custom at least for this partic- 
ular company in this particular case. The court said: 


The force of the claim that the defendant in its correspondence 
and written notices insisted that no stipulation had been 
waived or modified is fully overcome by its acts and conduct, 
which were naturally calculated to lead any reasonably prudent 
person to infer that it treated the contract as still in force 
after such defaults, which under its strict terms constituted a 
forfeiture and nullification of the obligation . . . the defendant 
is therefore estopped from insisting on a forfeiture. . . .** 


A more extreme example of the same principle came a few years 





687 (1948). See also, Guetzkow v. Michigan Mutual Life Ins. Co., 105 Wis. 
448, 81 N.W. 652 (1900). 

* 138 Wis. 66, 119 N.W. 818 (1909). 

* Id. at 73-74, 119 N.W. at 821. 
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later.2° The court followed the Seidel case and rendered ineffective 
a clause in the policy which stated: 


Notice—The giving of any other notice or the acceptance of 

any premium after it is due is to be considered as an act of 

courtesy only, and shall not be deemed as establishing a custom 

or waiving or disturbing any of the conditions as to payment 

of premiums thereafter due. 
The insured died 33 days after his last premium was due. The 
record disclosed that every payment from the first to the last had 
been late, and the delinquencies ranged from 75 to 118 days. The 
policy was held to be in force at the time of the insured’s death. 
The court pointed out that if the company had not waived pay- 
ment during the delinquent periods, the insured had been covered 
for a period of only two months out of the two and a half years 
for which he paid premiums. Since 33 days was well below any 
previous delinquency, the case does not indicate how far the court 
would be willing to press its doctrine. Whether the court would 
measure the period allowed by custom by the shortest previous de- 
linquency, the longest, or some sort of average can be determined 
only on the coincidence of a future suit. 

A different result was reached where the agent of a fraternal 
benefit society accepted a delinquent premium without knowledge 
that the insured had died.*° The case for the beneficiaries failed 
because they were unable to show that it was the custom of the 
agent or the insurance society to accept late payment without in- 
sisting on the forfeiture and reinstatement routine. 

Acceptance of delivery may be as binding on the insured as 
upon the company even though the agent has been guilty of fraud 
if the insured fails to act promptly. Where an agent delivers a 
policy for something other than what was ordered, the insured 
must act promptly to rescind the contract if he wishes to recover 
his premium. A purchaser was denied return of a premium total- 
ing $1,401.50 plus interest in one case because he failed to look 
over his policy and did not discover for some four and a half 
months that the policy was not what he ordered.*? Applying com- 
mon law principles of rescission, Justice Marshall noted that four 
and a half months delay is, as a matter of law, too long a time. 





ons (en v. Northwestern Nat. Life Ins. Co., 155 Wis. 480, 144 N.W. 
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While this decision ignores the fact that few persons read their 
policies when they are delivered and is out of line with other 
rulings of the same court that a purchaser is not obliged to read 
his policy, it serves the useful purpose of preventing the insured 
as well as the company from hedging on the risk. The insured was 
in fact covered during the period before he discovered that he had 
the wrong policy, and his beneficiaries would have insisted upon 
payment had a loss occurred. To rescind the contract would be 
to deprive the insurance company of earned premiums. The un- 
happy result of the case, however, is that the insured accepted the 
policy without reading it because of trust in the agent, and the 
burden of the agent’s untrustworthiness is thus thrown upon the 
insured instead of upon the company which hired the agent. 

In a similar case, the agent delivered a policy that was not what 
had been ordered and induced the buyer to accept it by pleading 
that he was in a hurry. The court allowed the buyer to rescind 
and recover his premium.‘? But here the buyer discovered the 
change in the policy within an hour and started his suit within 12 
days. The court found that what delay there had been was induced 
by the agent and so would not bar a rescission action against the 
company. 

After a policy has been issued, it is not unusual for the agent 
to continue to have occasional contact with the customer either on 
business or in a social way, particularly in a small town. But the 
information about the insured that the agent picks up through 
these contacts will not be attributed to his company unless the 
agent obtains the information while on company business. This 
is important where the policy holder seeks to avoid a forfeiture on 
the ground that the insurance company agent knew of the condi- 
tion which the company seeks to use as a reason for the forfeiture. 

Where a standard policy had been issued to three partners doing 
business together with a provision that a change in ownership 
should avoid the policy unless the company was notified, one of 
the partners casually mentioned to the insurance agent after the 
policy was issued that one of the three had been bought out. This 
was held not to constitute notice to the company of a change of 
ownership. The court said the forfeiture clause was self-executing, 
and the agent was not obliged to take any action to enforce it.** 
When this case is compared with the Seidel and Fugina cases cited 
above, the question arises as to why the court should treat a for- 
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feiture for change in ownership as self-executing and a forfeiture 
for non-payment of premium not self-executing. The answer again 
seems to be in the custom of the business. The insurance com- 
panies themselves set the pattern for the court by not treating the 
forfeiture clauses in the Seidel and Fugina cases as self-executing. 
Where the change of ownership clause was involved, there was no 
showing that the company did not treat the clause as self-executing. 

In Bloomer v. Cicero Mut. Fire Ins. Co.,** the insured mortgaged 
preperty covered by his fire insurance policy. One of the mortgagees 
asked the agent as a friend what she should do with her mortgage, 
and the agent advised her to register it. The court held that this 
was not notice to the company of the existence of the mortgage 
since the agent acquired knowledge of the mortgage while acting 
as a friend and not as agent on his company’s business. 

This distinction between knowledge of the agent acquired be- 
fore and that acquired after the issuance of a policy was sharply 
drawn in Prentiss-Wabers Co. v. Millers Mutual Fire Ins. Ass’n.*® 
The agent wrote a half dozen fire policies covering the same prop- 
erty. Some were written before and some after he acquired knowl- 
edge that the property had been mortgaged, and no notice of the 
mortgage was given to any of the companies at their home offices. 
The court held that those policies written before the mortgage 
came to the attention of the agent were avoided by the mortgage. 
Those written afterward were in full force because the companies 
involved had notice of the mortgage through their agent. 

Finally, it sometimes becomes necessary for the agent to termi- 
nate a policy, particularly in the fire insurance field where he has 
the authority to bind his company to immediate insurance cover- 
age, subject to cancellation on five days notice if the company de- 
clines the risk. 

The agent may not shorten the 5-day notice period merely by 
recovering the policy from the insured in a shorter period of time.** 
But where an agent has been authorized by his customer to keep 
him insured up to a certain amount, and one of several companies 
carrying the customer’s insurance orders cancellation, the agent 
has the power to cancel immediately upon obtaining other cover- 


age whether or not the five days have elapsed.*’ 
Dirk W. JANSSEN 
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LOSS SETTLEMENT—CONDUCT OF INSURED AND IN- 
SURER AFTER THE INSURED EVENT. Direct contact be- 
tween insurance companies and their customers is at a maximum 
after the occurrence of the insured event. Both parties at this time 
have much at stake financially and hence there is a great deal of 
litigation over loss settlement. Our primary concern will be to seek 
some patterns in the more than two hundred opinions through 
which the Wisconsin Supreme Court has governed the conduct of 
both parties in this area since 1900. It is proposed to discuss the 
cases under a classification of factual situations or problems which 
arise in loss settlement, treating them as much as possible in chron- 
ological order. 


NOTICE TO INSURER 


Insurers desire to be informed of the occurrence of the insured 
event soon after it takes place. Immediate investigation in health 
and accident insurance reduces the possibility of fraud or inflated 
claims. In the automobile liability field the insurer has a duty to 
defend actions against the insured. Hence, prompt investigation 
in order to reach all witnesses while they remember clearly is im- 
portant, and the threat of collusion by accident participants in- 
creases its importance. The result has been inclusion in the typical 
policy of a clause conditioning coverage upon the giving of notice 
to the insurer within a specified time after the loss. However, by 
statute, casualty or accident insurers cannot limit the notice period 
to less than twenty days.* 

Strict enforcement of any arbitrary time limit would obviously 
in some instances deprive insured persons of coverage for which 
they have paid premiums and to which they would otherwise be 
entitled. The general approach of the court has been to give real 
effect only to those notice requirements considered to be reason- 
able and justifiable in light of the facts of the insurance business. 
It has permitted recovery in spite of defective notice upon an 
affirmative showing of non-prejudice to the insurer or upon a 
showing that it would have been impossible or unreasonably 
burdensome for the insured to have given notice. The court em- 
ploys a presumption that delay beyond the twenty day or other 
stipulated period is prejudicial to the insurer, but this presumption 
is not conclusive and merely places on the insured the burden of 
showing that the delay was not in fact prejudicial. Recovery was 





* Wis. Stat. § 204.29 (1955). See Witt v. Employers Liability Assurance 
Corp., 198 Wis. 561, 225 N.W. 174 (1929). 
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allowed where the insured was able to show that all witnesses to 
an accident were still available after twenty days.*? This presump- 
tion has been subsequently enacted into statutory form in the 
field of motor vehicle insurance.’ It was held that the insured had 
not overcome the presumption in a case where several witnesses 
as well as other evidence were unobtainable at the time notice 
was finally given. However, a lapse of two years before notice 
was held not to be prejudicial as a matter of law; summary judg- 
ment for the insurer was refused on the ground that the insured 
should be given opportunity to introduce evidence rebutting the 
presumption of prejudice.° 

Notice requirements need not be fulfilled if there is no knowledge 
of the insured event within the specified time or if it is impossible 
to file notice. The court here is, of course, directly in line with 
the established contract doctrine of impossibility. Where such a 
showing can be made, recovery cannot be barred by invocation of 
the formal requirements of notice. To allow a contrary result 
would permit an insurer to collect premiums and then avoid pay- 
ment of loss by what would amount in these cases to an onerous 
requirement, the violation of which could seldom prejudice the 
insurer. 

Where the insured was unconscious during the notice period, 
failure to give notice did not bar recovery.’ The same result was 
reached where, after the insured’s death, life insurance policies 
were not discovered within the notice period,* and where insanity 
prevented notice.® Similarly, just as the impossible is not de- 
manded of the insured neither is an unusual degree of knowledge 
expected. Where physicians erroneously regarded injuries as slight 
or not owing to a particular accident and discover the truth only 
after the notice period has expired, failure to notify is not a 
defense.?° 

*Corwin v. Salter, 194 Wis. 333, 216 N.W. 653 (1927). 

* Wis. Stat. § 204.34(3) (1955). 

‘Parrish v. Phillips, 229 Wis. 439, 282 N.W. 551 (1938). 

* Vlasis v. Cheese Makers Mutual Casualty Co., 268 Wis. 389, 68 N.W.2d 
23 (1955). For a liberal construction see Isaacson v. Wisconsin Casualty 
Ass'n, 187 Wis. 25, 203 N.W. 918 (1925). 


*See Wiruiston, Contracts §§ 1931, 1940 (1938). 
*Comstock v. Fraternal Accident Ass'n, 116 Wis. 382, 93 N.W. 22 


(1903). 
Cady v. Fidelity Casualty Co., 134 Wis. 322, 113 N.W. 967 (1908). 
oie (ay v. Equitable Life Assurance Soc’y, 226 Wis. 255, 276 N.W. 
“Emerson v. Old Line Life Ins. Co., 190 Wis. 169, 208 N.W. 793 
(1926); Sheafor v. Standard Accident Ins. Co., 166 Wis. 498, 166 N.W. 4 
(1918). For a similar treatment of reliance upon police advice see Vande 
Leest v. Basten, 241 Wis. 509, 6 N.W.2d 667 (1942). 
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However, where the facts are known and appreciated and noth- 
ing is done, failure to notify is a valid defense since the require- 
ment is not unduly burdensome in this situation. Thus, illness or 
hospitalization is not alone enough to excuse failure to notify.’ 
Similarly, discovery of the serious nature of a malady before the 
time has elapsed necessitates notification within the required 
period as figured from the date of the accident and not from the 
date of discovery.'? 


ProoF oF Loss 


The next problem of the insurer is to discover the extent and 
nature of the loss so that it can decide whether the loss falls within 
the policy coverage. As a result proof of loss is usually demanded 
of the insured within a stated time. The primary consideration 
in determining the adequacy of proofs is that they convey the 
significant facts of the loss to the insurer. With respect to the time 
limits the same test applies as for notice, namely, the real possibil- 
ity of prejudice from delay. 

A proof of loss is sufficient if it gives an adequate picture of the 
facts and recovery cannot be avoided merely because the proofs 
are not in the precise form prescribed by the insurer. Recovery 
was allowed where a list of all damaged property was submitted 
showing both that property which was definitely covered by the 
general terms of the policy and a separate list of property which 
might have been covered.’* Again, where the first proof of loss was 
complete and showed suicide, this statement being erroneously 
based on the findings of a coroner’s jury, a valid claim could be 
maintained when a second proof showing natural death was sub- 
mitted and the two proofs were construed together.'* 

The court has allowed recovery upon fire policies even where 
proof of loss was not made within the required time, on the ground 
of disfavor of forfeitures, holding that non-compliance merely post- 
poned the maturity of the claim.** Again, while summary judg- 
ment against an insured claiming under a tornado policy was up- 





™ Bushnell v. Mutual Life Ins. Co., 219 Wis. 243, 262 N.W. 591 (1935). 
% Graves v. United Commercial Travelers, 165 Wis. 427, 162 N.W. 


425 (1917). 

* Kellner v. Fire Ass'n of Philadelphia, 128 Wis. 233, 106 N.W. 
1060 (1906). 
(1906) v. Aid Ass'n for Lutherans, 130 Wis. 61, 109 N.W. 989 


* Welch v. Fire Ass'n of Philadelphia, 120 Wis. 456, 98 N.W. 227 
(1904); Ciokewicz v. Lynn Mutual Fire Ins. Co., 212 Wis. 44, 248 N.W. 
778 (1933); Klingler v. Milwaukee Mechanics Ins. Co., 193 Wis. 72, 213 
N.W. 669 (1927). 
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held on the ground that the action was premature since required 
proofs had not been filed, the court made it clear that a claim 
still existed against the insurer even though the prescribed notice 
period had expired.** In some other fields of insurance prompt 
proof of loss is considered more important and failure to comply 
with policy time limits is not tolerated. A policy protecting 
against forgeries and requiring that claims be made within three 
months after expiration of the policy term was strictly enforced." 
A requirement that claims for disability be made while such dis- 
ability still existed'** and a clause allowing disability benefits only 
from the date of proofs were also given rigorous effect.’® Immediate 
investigation is more crucial in these cases of fidelity or health in- 
surance than in the fire or tornado policies. 


WAIVER 


The issue which appears most frequently in the loss settlement 
cases is whether certain conduct of the insurer has resulted in a 
waiver of the policy requirements and limitations. Doctrinal requi- 
sites of waiver are not given much attention. Often the result is 
explained by nothing more than the barefaced conclusion that 
the facts in the case created a waiver or estoppel. No enunciated 
doctrine has been consistently followed.2° However, careful atten- 





wn v. Home Mutual Ins. Co., 245 Wis. 552, 15 N.W.2d 828 


* Mutual Building & Savings Ass'n v. American Surety Co., 214 Wis. 
423, 253 N.W. 407 (1934). 

* Bushnell v. Mutual Life Ins. Co., 219 Wis. 243, 262 N.W. 591 (1935). 

® McGuinness v. New York Life Ins. Co., 254 Wis. 475, 36 N.W.2d 
675 (1949). 

* Waiver as used in this discussion includes both waiver and estoppel 
as usually defined by the authorities. The Wisconsin court has not followed 
the distinctions of the scholars. Waiver is usually defined as the intentional 
relinquishment of a known right, involving consent, either express or implied. 
Vance, INsuRANCE 470 3d ed. 1951. In Pfuehler v. General Casualty Ins. 
Co., 239 Wis. 30, 300 N.W. 469 (1941), the court seemed to demand com- 
pliance with this strict definition of waiver, but has not expressly required 
it in subsequent decisions; nor has there been any indication of an inten- 
tional relinquishment of a right in the facts of these cases. 

Our usage of waiver in this note more accurately describes an equitable 
estoppel which arises when the insurer has brought about or failed to prevent 
conditions which make it inequitable to claim a right to which it would 
otherwise be entitled. The traditional elements of estoppel are (1) a false 
material representation made by a party having reason to know that it may 
be relied upon, and (2) good faith prejudicial reliance upon that representa- 
tion by another party. VANCE, INSURANCE 528 3d ed. 1951. The court has not 
consistently required these elements in full; there is but one decision expressly 
requiring them all. Frels v. Little Black Farmers’ Mutual Ins. Co., 120 Wis. 
y+ N.W. 522 (1904). Subsequent decisions have overlooked this early 
efinition. 
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tion to the factual situations in this large body of cases gives the 
impression that in practice the court demands some reliance or at 
least the likelihood of reliance by the insured upon the position 
or declarations of the insurer which would make it inequitable to 
allow the insurer subsequently to assume a contrary position. The 
court’s efforts are plainly directed toward imposing a duty of re- 
sponsible conduct upon the insurer in handling claims. 


The importance of reliance by the insured is pointed up in two 
early cases interpreting a clause requiring that suit be brought 
within one year after the occurrence of the insured event. Where 
the insurer carried on negotiations with the insured, adjusted the 
loss, and gave excuses for nonpayment the fact that a year had 
elapsed was not a valid defense; the insurer’s action was held to 
be a waiver of the one year provision.*‘ But where the insurer 
after a period of negotiations finally put an end to them clearly 
denying any liability, the failure to sue within one year of the 
denial was a valid defense and no waiver took place.*? Clearly the 
crucial factor in these two cases is the extent to which the insured 
might reasonably be expected to rely upon the insurer’s actions. 
This standard is also reflected in the holdings that policy require- 
ments of notice or proof of loss are waived by an absolute denial 
of liability by the insurer. The insurer cannot claim that the in- 
sured should have done something which by its own declarations 
would have been pointless.?* 


Conduct which is often urged as a waiver is the insurer’s re- 
questing the insured to make proof of loss, to cooperate with the 
adjusters, and generally to help the insurer get a clear picture of 
the facts and damages. In a typical example the insurer had a 
defense on a fire policy. Representatives called at the insured’s 
home for inspection and requested him to sign a proof of loss. It 
was held that the defense was not waived, in view of the routine 
character of the call and the fact that the insured had been put 





* Frels v. Little Black Farmers’ Mutual Ins. Co., supra, note 20. 

* Rey v. I.0.0.F. Mutual Ins. Soc’y, 120 Wis. 358, 98 N.W. 206 (1904); 
See also Dishno v. Home Mutual Ins. Co., 256 Wis. 448, 41 N.W.2d 375 
(1950); Fischer v. Harmony Town Ins. Co., 249 Wis. 438, 24 N.W.2d 
887 (1946). 

* Kutschenreuter v. Providence Wash. Ins. Co., 164 Wis. 63, 159 N.W. 
552 (1916); Lingelbach v. Theresa Mutual Fire Ins. Co., 154 Wis. 595, 143 
N.W. 688 (1913). Denial based upon the seven year presumption of death 
waives other defenses. Page v. Modern Woodmen of America, 162 Wis. 
259, 156 N.W. 137 (1916); Miller v. Sovereign Camp W.O.W., 140 Wis. 
505, 122 N.W. 1126 (1909). 
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to no expense or trouble.** The court has consistently refused to 
find waiver from mere investigation.*® 

There are also some decisions involving the insurer’s waiver of 
limitations on the scope of policy coverage as distinguished from 
waiver of mere formal requirements such as notice and proof of 
loss. 

Where the insurer took control of the wreckage of a truck and 
denied the insured access thereto, deduction by the insurer of its 
salvage value was disallowed in the insured’s suit for recovery 
upon a property damage policy. Any rights to a deduction were 
waived since the insured could assume a renunciation when denied 
possession.** 

An automobile liability insurer may become liable in situations 
not in fact covered by its policy by filing an SR-21 form?’ admitting 
coverage of the described accident and parties. This goes further 
than other waiver cases in that coverage is extended not only to 
non-insured situations but also to non-insured persons. In Laugh- 
nan v. Griffiths*® the court upheld the denial of summary judg- 
ment to an insurer who mistakenly filed an SR-21 form admitting 
coverage of a person not in fact covered. The court held that this 
could constitute waiver of policy limitations as to parties covered, 
but remanded the case for definite findings of fact. While no af- 
firmative allegation of reliance had been made, the court must have 
been conscious of the fact that an SR-21 invites reliance in its 
declaration of coverage, especially since it is an interpretation by 
the insurer of its own policy and protects the named individuals 
from requirements of depositing security. Responsible internal 
administration by the insurer would obviate mistaken filing and 
the resulting problem of waiver. This is not too much to require 
of insurers. Viewed in this light, the case becomes consistent with 
the whole body of Wisconsin law on this subject. 

In a subsequent case, the court held that the filing of an SR-21 





papa v. Farmington Mut. F. Ins. Co., 173 Wis. 589, 181 N.W. 732 
(1 4 

* Pfuehler v. General Casualty Ins. Co., 239 Wis. 30, 300 N.W. 469 
(1941); Cotter v. Central Mut. Ins. Co., 200 Wis. 363, 228 N.W. 491 
(1930); Struebing v. American Ins. Co., 197 Wis. 487, 222 N.W. 831 (1929). 

*Engh v. Calvert Fire Ins. Co., 266 Wis. 419, 63 N.W.2d 831 (1954); 
Fish v. Camncdiieut Fire Ins. Co., 241 Wis. 166, 5 N.W.2d 779 (1942). 

* The SR-21 is a form filed under the Safety Responsibility Law, Wis. 
Stat. § 85.09(5)-(16) (1955), which requires insurers to furnish the Com- 
missioner of Insurance with notice that a policy covering the parties was in 
effect at the time of an accident to avoid the requirement of depositing ze- 
ae for the satisfaction of any judgment for damages resulting from the 
accident, 


*271 Wis. 247, 73 N.W.2d 587 (1955). 
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by an insurer does not operate to waive a policy defense or condi- 
tion of coverage available under the terms of the policy and valid 
in Wisconsin. Such a filing does not admit that the policy does 
“not contain a valid exclusionary clause preventing the named 
insured from recovery thereunder.”?° 

The most notable example of waiver of limitations on the scope 
of coverage occurs where the insurer fails to defend suit against 
the insured as required by liability policies, or defends without 
reservation of rights. The defense of an action against the insured 
without a reservation of policy defenses results in a waiver of the 
right of the insurer subsequently to assert them.*° 

The court has pointed out that all rights may be reserved by 
mere notification to the insured and that the insurer is not re- 
lieved of its duty to defend by the insured’s failure to expressly 
agree to the insurer’s reservation of defenses.*t The probability of 
detrimental reliance by the insured upon defense of suit by the 
insurer as an indication of coverage, absent warnings to the con- 
trary, would make it inequitable to allow the insurer subsequently 
to assert a defense against the insured. The insured has a right to 
know of all possible defenses so that he may settle the suit. Sim- 
ilarly, after failing to defend, it would be inequitable to permit 
the insurer to object to the way the insured handled the case. In 
permitting the insured to rely upon the conduct of the insurer 
the court is not broadening the coverage of the policy to any degree 
which the insurer could not remedy by open, forthright dealings. 


Duty TO DEFEND 


The insurer’s duty under liability policies to defend actions 
against the insured means more than mere representation in court; 
it means the use of good faith effort to protect the insured from 
paying for the insured event. Where there is an opportunity to 
settle within pelicy limits while loss of the action is likely to cost 
considerable more, the insurer is not to be governed alone by its 
own business interest in making an effort, albeit doubtful, to de- 





* Pulvermacher v. Sharp, 82 N.W.2d 163 (Wis. 1957). 

* Hickey v. Wisconsin Mut. Ins. Co., 238 Wis. 433, 300 N.W. 364 
(1941). The same is true if the insurer is joined with the insured and defends. 
Ehlers v. Gold, 176 Wis. 336, 186 N.W. 596 (1922). But not if the defense 
is not voluntary, as in a suit against the insurer alone: Calhoun v. Western 
Casualty & Surety Co., 260 Wis. 34, 49 N.W.2d 911 (1951). 

* Wisconsin Transp. Co. v. Great Lakes Cas. Co., 241 Wis. 523, 6 
N.W.2d 708 (1942). For an application of these rules between two insurers 
see United States Guarantee Co. v. Liberty Mut. Ins. Co., 244 Wis. 317, 12 
N.W.2d 59 (1943). 
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fend the action in hopes of avoiding all liability. Rather it should 
make a bona fide attempt to settle and relieve the insured of the 
liability he would bear over the policy limits if the case were lost 
in court. Where the jury found the insurer had not exercised 
reasonable care, and was actually guilty of bad faith when it re- 
fused an opportunity to settle for less than the policy limits and 
went to trial inadequately prepared resulting in a judgment of 
twice that amount, the insured could recover from the insurer for 
the excess over the policy limits.*? Bad faith was again found 
where the insurer refused to settle for the policy limit, relying on 
a defense which had consistently been rejected by the court.** How- 
ever, it is not bad faith to differ on an unsettled question of law.** 


INSURED’s DuTY TO COOPERATE WITH THE INSURER 


Concomittant with the insurer’s duty to defend the insured is 
the reciprocal duty of the insured to cooperate with the insurer in 
preparing and presenting an adequate defense. What is primarily 
sought by the insurer in the cooperation clause is, first, a free flow 
of all information regarding the case so that a prompt and adequate 
defense may be maintained, and, second, the avoidance of collusion 
or connivance with the plaintiff at the insurer’s expense. The latter 
problem, the knottiest example of which occurs in suits between 
spouses, has been recognized by the courts in numerous instances 
where breach of the clause was raised successfully by the insurer.** 

Naturally enough, lack of cooperation barred recovery where 
the insured indulged in a calculated policy of inflating damages 
and giving contradictory stories, and went out of his way to be 
served in Illinois and refused to permit a defense of that action.** 
The insurer was protected where husband insured assumed liability 





* Hilker v. Western Automobile Ins. Co., 204 Wis. 231 N.W. 257 
(1931), overruling Wisconsin Zinc Co. v. Fidelity & D. Co. 162 Wis. 39, 
155 N.W. 1081 (1916). 

78 aaa v. Maryland Casualty Co., 222 Wis. 406, 267 N.W. 300 
(1 , 

“Berk v. Milwaukee Automobile Ins. Co., 245 Wis. 597, 15 N.W.2d 
834 (1944). In the event of a fraud on the part of the insurer, having a 
duty to defend, the insured is permitted to recover immediately: Schwartz v. 
Norwich Union Indemnity Co., 212 Wis. 593, 250 N.W. 446 (1933). 

For an unsuccessful attempt to clarify the insurer's duty to settle, see 
Bill 439 A, which failed of passage in the 1951 legislative session. It would 
have required automobile liability insurers to settle whenever there was a 
reasonable opportunity to do so and failure to thus settle within the policy 
limits would have resulted in liability to the insured for damages notwith- 
standing the policy limits. 

“Tt should be noted that the defense of failure of cooperation arises in 
these cases out of a policy clause expressly requiring cooperation by the in- 
sured. Cooperation is not an implied condition of all contracts of insurance. 

* Buckner v. General Casualty Co., 207 Wis. 303, 241 N.W. 342 (1932). 
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to plaintiff wife, assisting her prosecution of the suit but ignoring 
the insurer.** Similarly, the deliberate concealment of a fact such 
as drunken driving or the telling of conflicting stories, one to the 
insurer and one at the trial, are defenses available under lack of 
cooperation.** The insured must forward to the insurer all notices 
of claims and summons.*® 

While the insurer has a defense where there has been less than 
reasonable cooperation, a refusal to make a statement to insurer 
before consulting an attorney*® or failure to appear at trial be- 
cause of military orders*! are not valid defenses; nor are different 
versions of the story by the insured if the crucial facts are presented 
and there is no prejudice to the insurer from the variance. The 
mere fact that a jury finds the facts to be contrary to the version 
given by the insured does not establish as a matter of law a failure 
of cooperation. An express verdict on the insured’s conduct is 
necessary.‘ The insured is not expected to make false statements 
to aid the defense, but if the insurer suggests that he do so, it can- 
not later assert these falsehoods as a failure of cooperation.** 


FRAUDULENT CLAIMS 


In areas other than automobile insurance the problem of the 
fraudulent insured is usually presented in the form of inflated 
claims and misrepresentations of loss. The court averaged one 
case per year on this subject for the first fifteen years of the century, 
but the decline in contests was rapid, with none appearing in the 
last fifteen years. The decline began as the insurers became aware 
that the court was demanding that fraud by the insured be shown 
by clear and convincing proof to a jury whose verdict would be 
overturned only reluctantly. Juries found claimants to be “honest” 
in an unusually high percentage of the cases. While the court 
often admitted that many of the verdicts were dubious, its high 
burden of proof on fraud was rarely met and jury findings were 
upheld. In applying this test the court in effect rendered ineffectual 
the clauses voiding the policy in the case of fraud, concealment, 





* Watkins v. Watkins, 210 Wis. 606, 245 N.W. 695 (1933). 

* Jenkinson v. New York Casualty Co., 241 Wis. 328, 6 N.W.2d 192 
(1942); Hunt v. Dollar, 224 Wis. 48, 271 N.W. 405 (1937). 

* Al Shallock, Inc. v. Zurich General Acc. & Liab. Ins. Co., 266 Wis. 
265, 63 N.W.2d 89 (1954); Heimlich v. Kees Appliance Co., 256 Wis. 356, 
41 N.W.2d 359 (1950). 

“Tolsma v. Miller, 243 Wis. 19, 9 N.W.2d 111 (1943). 

“Reynolds v. Wargus, 240 Wis. 94, 2 N.W.2d 842 (1942). 

“ Hoffman v. Labutzke, 238 Wis. 164, 298 N.W. 583 (1941). 

“Buchberger v. Mosser, 236 Wis. 70, 294 N.W. 492 (1940). 
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or misrepresentation. Insurers have apparently long since given 
up hope of having a jury finding reversed on appeal. 

A representative case involved a claim for a store building and 
fixtures which the insured alleged to be worth $77,000. The jury 
found the value of the destroyed property to be $40,000 but found 
no fraud even in the face of such overvaluation. The court de- 
clined to reverse, demanding a clear showing of intent and calcula- 
tion to deceive.** 

Cases where clearly documented proof of a plan to defraud can 
be brought forth are rare.*® Ostensibly, policy coverage does not 
include fraudulent claims, but case results decree otherwise. At 
the trial, damages claimed may be brought down to a figure near 
actual loss. The court seems to prefer this result. It avoids for- 
feiture of all coverage because of false claims and relies on the 
jury to bring the claim into reasonable correspondence with the 
loss, ignoring the fraud. It seems to feel that voiding the policy 
would be too harsh a penalty to the insured and a windfall to 
the insurer. 

THE Direct ACTION STATUTES 


No discussion of loss settlement can ignore the direct action 
statutes, whereby an injured party may pursue his action against 
the tortfeasor’s motor vehicle liability insurer as a proper party 
either alone or jointly with the tortfeasor. The history of these 
statutes illustrates how a court can stifle a particular legislative 
policy when it is out of sympathy with that policy. For almost a 
decade the court, in attempting to ignore the directives of a top 
coordinate branch of government, favored the interests of insurers 
against what they feared would be the harmful effects of the direct 
action suit. Only after 1931 and a third legislative enactment did 
it accept the policy which the legislature had pushed so long—the 
expediting of recovery by injured parties in auto accidents.*’ 

“ Wiesman v. American Ins. Co., 184 Wis. 523, 199 N.W. 55 (1924). 
For other representative cases see Juneau Store Co. v. Badger Mut. F. Ins. 
Co., 216 Wis. 342, 257 N.W. 144 (1934); Kobin v. St. Paul F. & M. Ins. 
ee. 150 Wis. 591, 137 N.W. 753 (1912); Meyer v. Home Ins. Co., 127 
Wis. 293, 106 N.W. 1087 (1906); Newton v. Theresa Village Mut. Fire 
Ins. Co., 125 Wis. 289, 104 N.W. 107 (1905); Bannon v. Insurance Co. of 
North America, 115 Wis. 250, 91 N.W. 666 (1902). 

“Kline v. Washington Nat. Ins. Co., 217 Wis. 21, 258 N.W. 370 


Boye! Liberty Tea Co. v. La Salle Fire Ins. Co., 206 Wis. 639, 238 N.W. 
399 (1931); Fink v. La Crosse Mut. Fire Ins. Co., 203 Wis. 350, 234 N.W. 





339 (1931). 
* Wis. Stat. §§ 85.93, 260.11 (1955). 
“For a more thorough treatment of the numerous materials in this 
statutory development and the court's part in it see: Note, 7 Wis. L. Rev. 


182, 184-87 (1932). 
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After becoming reconciled to this policy several problems of 
administration remained. Here, apart from constitutional debate, 
the court demonstrated a new, sympathetic attitude toward the 
purpose of the statutes. A foreign statute prohibiting direct action 
will not control a suit in Wisconsin even if the accident occurred 
in the foreign state since the procedural law of the forum applies.** 
The insurer is not permitted to obtain a declaratory judgment 
against the insured on the question of coverage since this is only 
one of many issues in a direct action and should not be treated 
separately so as to violate the purpose of the statute in settling all 
problems in action.*® If the insurer received notice within the stat- 
utory time limits it cannot object that the insured did not.°° How- 
ever, if the policy is written in another state and contains a “no 
action” clause providing that no action shall be brought against 
the insurer on the policy until judgment against the insured has 
been paid, the court holds it would be unconstitutional to apply 
the statutes so as to impair the contractual rights existing under 
the foreign state policy.*' This holds true even if the policy is 
written expressly for a Wisconsin automobile.** Not all courts, it 
should be noted, agree with the idea that application of the statutes 
to out-of-state policies would be unconstitutional.* 


CONCLUSIONS 


The court in monitoring the loss settlement process demands 
complete fairness in the face of the insurer’s advantageous bargain- 
ing position and its tendency to attempt to restrict coverage, on 
the one hand, and the tendency of the insured, on the other hand, 
to attempt to expand coverage beyond the policy terms. The 
function of the court is to strike a reasonable balance between these 
conflicting interests. In so doing it has taken an affirmative role, 
not only interpreting policies freely but often overtly refusing to 
enforce unconscionable provisions or to sanction questionable con- 
duct. Abstract doctrines of freedom of contract are given relatively 
little weight. The real touchstone to understanding the court's 





“Sheehan v. Lewis, 218 Wis. 588, 260 N.W. 633 (1935). 

“New Amsterdam Casualty Co. v. Simpson, 238 Wis. 550, 300 N.W. 
367 (1941). 
“ee v. American Indemnity Co., 245 Wis. 361, 14 N.W.2d 31 
1 

"Byerly v. Thorpe, 221 Wis. 28, 265 N.W. 76 (1936); Kilcoyne v. 
Trausch, 27 Wis. 528, 269 N.W. 276 (1936). 

® Ritterbusch v. Sexmith, 256 Yo 507, 41 N.W.2d 611 (1950). - 

* Stephenson v. List Laundry & Dry Cleaners, Inc., 182 La. 383, 162 
So. 19 (1935); Robbins v. Short. 165 So. 512 (La. App. 1936). 
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half century of work is an understanding of the economics and 
psychology of the insurance business. While often not clearly and 
articulately revealed, a genuine appreciation of these factors by the 
court is latent in most of the decisions considered in this study. 
Provisions or claims having a valid business purpose are enforced 
against the insured to the extent that such purpose dictates. On 
the other hand, capricious requirements lacking a business founda- 
tion are given little effect. The standard of conduct for insurers 
is set by a court sensitive to the role of the insurer in society, to 
its capabilities and public responsibilities, and to its problems. 
In the main the balance struck by the court has been satisfactory 


and equitable. 
HERBERT TURVEY 





INSURANCE FLOW OF INFORMATION TO THE INSUR- 
ER. Historically, insurance companies have attempted to exercise 
some degree of control over the conduct of their policyholders. 
These attempts have been made through the use of various types 
of clauses which purport to permit the insurer to escape liability 
when the insured acts or does not act in the required manner. This 
type of clause may be denominated a warranty, an exclusion, an 
exception or excepted clause, a limitation on scope of coverage, or 
a condition; but all seek to narrow or delimit the scope of the 
risk and control the conduct of the insured through the threat of 
non-coverage. It will be the scope of this particular writing to 
examine the way in which the Wisconsin courts and legislature 
have dealt with the device of warranty as the insurance companies 
have used it to secure disclosure of the facts surrounding the in- 
sured object. Clauses other than warranty are discussed in various 
other contexts in other portions of this issue.’ 

The whole area of inquiry of this note may be put in purely 
business terms: among the primary interests of insurance compa- 
nies is the protection of the insurance fund from claims brought 
by policyholders who have not disclosed all the information which 
the insurer feels it is entitled to receive. Put in these terms, it is 
obvious that there are broad interests involved in connection with 








* Exceptions, conditions and other limitations on scope of coverage are 
discussed in Note, p. 669 supra. The automobile policy clauses are dis- 
cussed in Wendorff, Decisions of the Wisconsin Supreme Court Relating to 
M1 (193) Insurance Policies, p. 627 supra. See also, Note, 7 Wis. L. Rev. 











Juty NOTES 681 


the flow of information to the insurer: the company’s interest in 
the protection of its funds versus the insured’s reliance on the 
protection of his policy as he understands it. Balancing these in- 
terests is the job of the court and the legislature. 

Under the English common law, a warranty was a part of the 
policy and its fulfillment was a condition precedent to the insurer’s 
duty to pay the loss. The early law of warranty did not require 
that there be any relation of materiality between the matter war- 
ranted and the risk assumed under the policy. The classic illustra- 
tion of this rule is found in the English case of DeHahn v. Hartley,' 
where it was written on the margin of the policy that a ship was 
to sail with “50 hands or upwards. . .” and the ship in fact sailed 
with forty-six hands aboard. Some six hours later and before the 
insured portion of the voyage began, the ship picked up the addi- 
tional hands required to make the total more than the fifty stated 
in the margin. The King’s Bench, speaking through Lord Mans- 
field, held that the insurer was not liable for the loss because there 
was a breach of warranty and further that it was “. . . immaterial 
for what purpose a warranty is introduced; but, being inserted, the 
contract does not exist unless it be literally complied with.”* 

A representation, on the other hand, was not a part of the 
policy, but rather was a collateral inducement to the contract. The 
usual rule with regard to representations was that a false representa- 
tion, whether innocent or fraudulent, would render a policy void- 
able by the insurer, providing the misrepresentation was material 
to the risk.® 

Concealment, often called non-disclosure, was the third member 
of the trinity. Concealment was defined as the failure of the in- 
sured to reveal to the insurer all information which is material to 
the risk whether or not the insured knew that the information 
was material.® 

The state of the law represented by the doctrines of warranty, 
misrepresentation and concealment was extremely favorable to the 
insurance companies. But American courts were hesitant to apply 
the strict English doctrine of warranty. Most courts in this coun- 
try early adopted a rule requiring that a warranty be material to 
the risk before a breach of that warranty would work a forfeiture 





* PATTERSON, EsSENTIALS OF INSURANCE LAW 239 (1935). 

*1 T.R. 343 (K.B. 1786). 

*Id. at 344. For further illustrations of the English rule, see PATTERSON, 
op. cit. supra. Ch. VII. 

* PATTERSON, EsSENTIALS OF INSURANCE LAW 332 (1935). 

*Id. at 383. 
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of the policy." The Wisconsin Supreme Court applied the strict 
English doctrine in a few early cases,’ but generally avoided the 
harshness of the rule by construing statements as being representa- 
tions rather than warranties.° Typical of the Wisconsin court's 
liberal tendency is the holding in the case of Redman v. Hartford 
Fire Ins. Co.,° wherein the court strictly construed a warranty 
clause and held that whether or not a warranty is expressly stated 
to be such, it must have been material to the risk in order for the 
insurer to escape liability for the loss. 

Similarly, in cases involving alleged concealment, insurance com- 
panies had habitually inserted clauses in their policies which pro- 
vide that the policy is to become void if any fact material to the 
risk is not disclosed by the insured. The Wisconsin court also miti- 
gated the effect of such policy provisions by requiring that the 
concealment be intentional or fraudulent in order for the insurer 
to escape liability on such grounds."* 


The Warranty Statute 


Consequently, by the early 1900's, the state of the law in Wis- 
consin was that the court had largely ameliorated the effect of the 
English rules by requiring that a warranty be strictly construed 
against the insurer and, in some cases, that the warranty be material 
to the risk in order for the protection of the policy to be forfeited 
when there was a breach of the warranty. 

In 1909, the legislature codified, clarified, and extended the 
existing law on the subject by passing a statute expressly dealing 
with misrepresentations, warranties, and other statements made by 
the insured in the course of contract negotiations. This statute, 
now Wis. Stat. § 209.06(1) (1955), provides that: 


No oral or written statement, representation or warranty 
made by the insured or in his behalf in the negotiation of a 
contract of insurance shall be deemed material or defeat or 
avoid the policy, unless such statement, representation or war- 
ranty was false and made with intent to deceive, or unless the 
matter misrepresented or made a warranty increased the risk 
or contributed to the loss. 


It is well established that the intent of the legislature in passing 





"Id. at 348. 
*Baumgart v. Modern Woodmen of America, 85 Wis. 546, 55 N.W. 


713 (1893). 

*Redman v. Hartford Fire Ins. Co., 47 Wis. 89, 1 N.W. 393 (1879); 
May v. Buckeye Mut. Ins. Co., 25 Wis. 291 (1870). 

” 47 Wis. 89, 1 N.W. 393 (1879). 

™ Vankirk v. Citizens’ Ins. Co., 79 Wis. 627, 48 N.W. 798 (1891). 
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this section was to eliminate the various technical defenses being 
interposed by insurance companies during this period.'* The statute 
provides that a false statement is material if (1) it was made with 
intent to deceive, or (2) if the matter misrepresented (a) increased 
the risk, or (b) contributed to the loss. The effect of the statute 
has been to abolish the distinctions between misrepresentations and 
warranties which existed under the early common law.’’ The 
question has largely become one of determining the materiality of 
the false statement made without intent to deceive. The test of 
materiality under the statute appears to be: If the matter had not 
been misrepresented, would the insurer have reasonably been in- 
fluenced in deciding whether or not to accept the risk?'* It is to 
be noted, however, that this statute does not change the common 
law rule with respect to concealment and the test for forfeiture 
because of concealment remains the same: materiality and fraudu- 
lent intent. 

Inasmuch as most insurance application forms and policies pro- 
vide that the application becomes a part of the policy, the law of 
warranty as it has developed under Wis. Stat. § 209.06(1) deter- 
mines whether or not coverage is forfeited because of a false state- 
ment which was intentionally made or material to the risk. How- 
ever, in order that the matter be placed in its proper perspective, 
it is necessary to mention the way in which the application form 
is usually completed. In many instances, the application for insur- 
ance is completed by the agent who enters the answers to questions 
which he himself asks the insured from the application. After the 
application form is completed, the insured signs the application, 
often without reading the answers which the agent has entered. 
In some cases however, the application is filled in by the insured 
directly. In fire insurance cases, applications are seldom required, 
but when they are, they may be filled in by the agent or by the 
insured directly. 





* Pagel v. United States Casualty Co., 158 Wis. 278, 148 N.W. 878 
(1914); Olson v. Herman Farmers Mut. Ins. Co., 187 Wis. 15, 203 N.W. 
743 (1925). 

* See Note, 7 Wis. L. Rev. 261 (1932). 

* Allstate Ins. Co. v. Moldenhauer, 193 F.2d 663 (7th Cir. 1952). How- 
ever, in the recent case of Gibson v. Prudential Ins. Co., 274 Wis. 277, 290, 
80 N.W.2d 233, 240 (1956), court applied this test: ‘“‘Had truthful answers 
been given by the applicant, the policy would not have been issued.” The 
test of materiality does not receive a precise formulation in any of the cases. 
In most cases the court has decided the question of materiality by referring to 
its own general knowledge or the decisions of other courts. See, for example, 
Calligaro v. Midland Casualty Co., 211 Wis. 319, 247 N.W. 846 (1933). 

Kludt v. German Mut. Fire Ins. Co., 152 Wis. 637, 140 N.W. 321 
(1913); Note, 7 Wis. L. Rev. 261, 267 (1932). 
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Illustration: Life Insurance and Disability Policies 


The case of Conklin v. New York Life Ins. Co.,'* is instructive 
as an example of a typical situation arising under life policies and 
one in which the Wisconsin court is likely to apply the warranty 
statute. In that case, the insured under the life policy answered 
questions put to him from the application by the insurer’s medical 
examiner. The insured had answered that he had not been exam- 
ined or treated in any hospital, that at no time had sugar been 
found in his urine, and that he had not consulted any physicians 
for the past five years. After the insured died from complications 
resulting from influenza, it was discovered that the insured had 
been notified by his doctor about a year before the application 
was made that sugar had been found in his urine. The Wisconsin 
court held that these statements constituted false statements made 
with intent to deceive and that, as a consequence, the insurer was 
relieved from liability for the loss. 

There are a number of cases wherein the Wisconsin court has 
allowed an insurer of persons (life, health, and disability insurance) 
to avoid liability for the loss where the ground for decision has 
been that the matter misrepresented increased the risk under the 
warranty statute. Under the circumstances of particular cases, and 
where appropriate questions are asked, the court has held the 
following to be material to the risk, and it may generally be said 
that the applicant is under a duty to disclose: 

1. The state of his health for the period preceding the issuance 

of the policy." 

2. The state of the health of the members of the applicant’s im- 

mediate family, including the cause of death of his parents.’* 

3. Whether or not he has consulted any physicians or has been 

hospitalized within a specified period of time.'® 

4. Such personal habits as the frequency with which he uses 

alcoholic beverages or drugs.*° 





*200 Wis. 94, 227 N.W. 251 (1929). 

"Bradach v. New York Life Ins. Co., 260 Wis. 451, 51 N.W.2d 13 
(1952) (increase of risk as a matter of law); Clark v. Prudential Ins. Co., 
219 Wis. 422, 263 N.W. 364 (1935). 

* McGinty v. Brotherhood of Railway Trainmen, 166 Wis. 83, 164 
N.W. 249 {roar Monahan v. Mutual Life Ins. Co., 192 Wis. 102, 212 


N.W. 269 (1927 
* Peterson v. Independent Order of Foresters, 162 Wis. 562, 156 N.W. 


951 (1916); Demirjian v. New York Life Ins. Co., 205 Wis. 71, 236 N.W. 


566 (1931). 
* Andrews v. United States Casualty Co., 154 Wis. 82, 142 N.W. 487 


(1913). 
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5. His occupation, and, in disability and accident insurance, his 

weekly earnings.” 

It must not be inferred, however, that such matters are always 
material to the risk. The court applies a common law doctrine of 
common sense to such matters and requires that the applicant 
make in good faith a reasonable interpretation of the questions 
which he is asked. Illustrative of this point is the recent case of 
Schneider v. Wisconsin Life Ins. Co.2* In that case, the insured 
filled out a renewal application for his lapsed life insurance policy 
and represented therein that he was in good health and free from 
all disease and that he had had no sickness or injury since the date 
of the original application for the policy. The insured died of 
cancer within six months from the date of this application. The 
insurance company defended a suit on the policy on the grounds 
that the policy was obtained by misrepresentations made with in- 
tent to deceive, relying on the following facts: About a month be- 
fore the application was filled out, the insured had suffered from 
a hard cold. A doctor was called to treat the insured for the cold 
and while he was there the insured’s wife called the doctor’s atten- 
tion to the fact that the insured had a lump on his testicle. The 
doctor stated that at the time he did not know what the lump was, 
but that he told the insured to go to a hospital for a thorough in- 
vestigation. This admonition was repeated when the insured sub- 
sequently visited the doctor's office after he had, completely recov- 
ered from the cold. Somewhat later, the insured was examined by 
another doctor in connection with his winter employment and no 
abnormality of the testicle was found at that time. In the trial 
court, the jury found that the answers to the questions in the re- 
newal application were not false. The Supreme Court sustained 
the jury’s finding that the answers were not false. The court said: 


Surely, by truthfully saying that he has not been sick, the 
purchaser of life insurance is not to be understood to guaran- 
tee that there is not presently within his body some condition 
from which some day he may die. . . . The applicant had not 
been sick, as that term is commonly understood, and as it has 
been construed in such matters, and the insurer did not in- 
quire whether he had received medical treatment for minor 
conditions or otherwise.?* 





*Calligaro v. Midland Casualty Co., 211 Wis. 319, 247 N.W. 846 
tigia Pagel v. United States Casualty Co., 158 Wis. 278, 148 N.W. 878 
(1914). 

* 273 Wis. 105, 76 N.W.2d 586 (1956). 

* Id. at 114, 76 N.W.2d at 590. 
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In addition to the court’s policy of requiring only an honest 
opinion in answering such questions, the legislature has placed a 
further curtailment on the insurer’s assertion of the defense of 
breach of warranty. Wis. Stat. § 209.07 (1955) provides in part: 


If the medical examiner of any life or disability insurance 
company shall issue a certificate of health, or declare the ap- 
plicant a fit subject for insurance, or so report to the company 
or its agent . . ., it shall thereby be estopped from setting up 
in defense of an action on a policy issued thereon that the 
insured was not in the condition of health required by the 

licy . . ., unless the same was procured by or through the 
raud or deceit of the insured. ... 


It must be mentioned, however, that this section has been con- 
strued as requiring that the medical examiner make some affirma- 
tive declaration.** If the examiner merely answers questions on an 
application form without declaring that he considers the applicant 
a fit subject or a good risk, then the provisions of section 209.06(1) 
apply as in any other case of misrepresentation. 


Illustration: Fire Insurance Policies 


The problems of warranty and misrepresentation in the fire in- 
surance cases are rendered much more complex because of the 
court’s construction of certain clauses as limitations on scope of 
coverage rather than warranties. This is illustrated in Moe v. 
Allemannia Fire Ins. Co.,?° where the insurer’s agent and the in- 
sured filled out an application for fire insurance on household 
furniture and did not include in the required answers the fact that 
there was a chattel mortgage on the furniture. The policy con- 
tained the provision that the insurer should not be liable for any 
loss “while incumbered by a chattel mortgage.” The court held 
that there was no question of warranty involved, but that: “The 
insured simply agreed that any incumbered property shall not be 
within the terms of the policy.” 

The holding in the Moe case, supra, should be compared with 
the case of Taluc v. Fall Creek Farmers Mut. F. Ins. Co.** involving 
a recital in the policy that the policy is void unless all encumbrances 
are disclosed. In the Taluc case, the insurer’s agent filled out the 
application and did not question the insured as to whether or not 





7) eee v. Metropolitan Life Ins. Co., 251 Wis. 1, 27 N.W.2d 775 
(1947); Frozena v. Metropolitan Life Ins. Co., 211 Wis. 373, 247 N.W. 
333 (1933). 
209 Wis. 526, 244 N.W. 593 (1932). 
* Id. at 528, 244 N.W. at 593. 
is. . .W. . 
* 203 Wis. 319, 234 N.W. 364 (1931) 
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the property was mortgaged. The property was in fact mortgaged, 
and, after the loss, the insurer asserted a recital in the policy pro- 
viding as follows: 


If any building insured in this policy stands on land not 
owned in fee simple by the assured, or if the assured’s interest 
in any of the ee is not absolute or is less than a perfect 
title, or if any of the insured property is encumbered when 
insured, then in such case such fact or facts must be specifically 
disclosed by the assured to this company, and such fact or 
facts mentioned in writing or endorsed on this policy, other- 
wise this insurance shall be void and of no effect as to such 


property.?® 
The court refers to section 209.06(1) as being applicable, but holds 
that the insurer was estopped from asserting its defense of breach 
of warranty because of the fault of its agent. The court said: “The 
very evident intent of 209.06 is to permit one to recover when he, 
acting in good faith, has done honestly all he is led by the agent 
of the defendant to believe he is required to do to secure protec- 
tion by insurance.’’?* 

The Moe and Taluc cases should be compared with Olson v. 
Herman Farmers Mut. Ins. Co.*° where the application contained 
a question relating to encumbrances and the application was made 
a part of the policy by a clause which provided that failure to dis- 
close encumbrances made the policy void under a provision re- 
quiring full disclosure of all facts and circumstances. In this case, 
the court held that the warranty statute applied to the case, but 
that because the application was hurriedly filled out by the agent 
and the insured given no chance to read the same before signing, 
the company could not assert its defense of breach of warranty. 

Although the precise factual problems in these three cases do 
not arise often under the policies of fire insurance being written 
today, it must be recognized that there appears to be a tendency 
here to let the language of the particular clause control the result. 
If insurers are allowed to write themselves out of the warranty 
statute by phrasing the clause in terms of a limitation on coverage, 
then the practical effect of the warranty statute in the field of fire 
insurance will be greatly lessened. It must be said, however, that 
there have been relatively few cases dealing with fire insurance 
which have been decided under the warranty statute and that it 
is not yet clear that the court is basing its application of the statute 





* Id. at 322, 234 N.W. at 365. 
* Id. at 323, 234 N.W. at 366. 
*” 187 Wis. 15, 203 N.W. 743 (1925). 
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solely on the language of the legislatively approved clauses in the 
policy. 

The Moe, Taluc and Olson cases serve to outline another prob- 
lem inherent in the companies’ efforts to secure an adequate flow 
of information. Inasmuch as the insurance agent actually fills in 
the application in many instances, what effect is to be given to the 
agent's failing to properly complete the form? This question is 
properly discussed in the note dealing with waiver and estoppel 
which appears elsewhere in this insurance issue. However, it must 
be recognized that the flow of information to the insurer is pro- 
foundly affected by the activities of its agents. Agents cannot help 
but make interpretations of the meaning of certain questions in 
the application and the way in which they explain this meaning 
to the applicant often governs the answer given. In fire, casualty 
and marine insurance cases, the probiem is partly solved by the 
application of Wis. Stat. § 203.13(1) (1955) which provides that 
the knowledge of an agent is to be imputed to the company and 
that the policy cannot be avoided if the fact of which the agent has 
knowledge breaches a condition of the policy. The other problems 
implicit in the agent’s role in filling in the application remain real 
and perplexing and often prevent an insurer from asserting breach 
of warranty as a defense. 


Obligation of the Insured to Read the Policy 


A question which is closely allied to the problems of the insur- 
ance application arises when an insurer takes the position that the 
insured’s failure to read his policy is a bar to his invoking an 
estoppel against the company or prohibits him from rescinding 
the contract. 

Under certain circumstances, an insured may be required to 
know the terms of his insurance policy and if he does not read 
the policy, he may be bound to its terms. In Bostwick v. Mutual 
Life Ins. Co.,51 the insured and the agent discussed the type of 
insurance which the insured should have. There was some dis- 
agreement between the two, but the agent acceded to the insured’s 
wishes. However, the agent made out an application for the othet 
type of policy which the insured signed without reading. A short 
time later, the policy arrived and the insured put it away without 
reading it. Subsequently, the insured discovered that he had been 
issued the wrong type of policy, and he sued the company to re- 
cover the premiums paid. The court held that the insured’s failure 





* 116 Wis. 392, 89 N.W. 538 (1903). 
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to read his policy estopped him from attempting to repudiate the 
policy at a later date. Similarly, in Bradach v. New York Life Ins. 
Co.,’? the court held that where a beneficiary under a mutual part- 
nership insurance policy failed to read the policy to which was at- 
tached the application form on which the partner had made ma- 
terial misrepresentations, the beneficiary was estopped from assert- 
ing that the signature was not that of his partner. In the Bradach 
case, the court used the following language: 


. if a person receives a policy of insurance . . . he is 
bound as a matter of law to examine the policy within a reason- 
able time after it is received by him, and if he fails so to do, 
he will be held to have accepted the policy as satisfying his 
Pe pees so as to be precluded from thereafter rescinding 
the same for a cause which he would have discovered if he 
had read the policy. . . .** 

However, in Emmco Ins. Co. v. Palatine Ins. Co.,3* a majority 
of the court held that the insured’s failure to read the policy did 
not bar him from invoking the principle of estoppel against the 
insured in a suit on the policy. In that case, the insured was the 
owner of an unemcumbered automobile which was covered by a 
comprehensive policy. He traded his automobile for a new one, 
and a few days later he telephoned the insurer’s agent and re- 
quested that the insurance be transferred to the new automobile. 
The agent agreed and without further inquiry inserted “none” in 
a blank space for amounts of encumbrances. The policy was issued 
and mailed to the insured who put it away without reading the 
contents. The policy contained the following clause: 


This policy does not apply: 


(b) Under any of the coverages, while the automobile is 
subject to any bailment lease, conditional sale, mortgage or 
other encumbrance not specifically declared and described in 
this policy. 

As part of the financing of the purchase of the new car, the insured 
had placed a chattel mortgage on the automobile. The vehicle 
was damaged by fire, and, in a suit to collect on the policy, the 
insurer asserted the encumbrance-clause as a defense. The court 
states the issue as being whether or not an insurer can avoid its 
policy by showing that a statement written into the policy by its 
own agent, without any investigation of the facts and without 





* 260 Wis. 451, 51 N.W.2d 13 (1952). 


“Id. at 455, 51 N.W.2d at 16. 
*263 Wis. 558, 58 N.W.2d 525 (1953). 
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inquiry, was false and there was thereby no coverage under the 
policy. The insured asserted estoppel against the company be- 
cause of the agent’s conduct in writing in the answer without in- 
quiry. The insurance company maintained that the insured was 
precluded from asserting estoppel because of his failure to read 
the policy. The court dealt with this argument as follows: 


. under the decisions of this court, failure to read the 
policy does not constitute such lack of diligence or negligence 
as to bar the insured from invoking the principle of estoppel 
against the defendant insurance company.*° 
A strong dissenting opinion in the case takes the opposite view 

and cites the Bostwick and Bradach cases as standing for the prin- 
ciple that an insured is bound to read his policy within a reason- 
able time. 

Although, because of the dissent in the Emmco case, it is difficult 
to generalize from these decisions, it seems likely that the court is 
saying that it will allow an insured to recover on his policy in spite 
of his failure to read the same, but he will not be allowed to rescind 
and recover premiums after a reasonable time has elapsed in which 
he might have read the policy and discovered the error or the false 
statement. 


Conclusion 


The efforts of insurance companies to obtain disclosure of facts 
which they feel are necessary to an evaluation of the risk have led 
to a good deal of litigation and legislative action. In the field of 
life insurance, the court has acted to protect the insured from 
forfeiture of coverage by application of the warranty statute and 
by construction of the questions and answers in applications to 
require only reasonableness and good faith. However, illustrative 
cases in the area of fire insurance indicate that there is a tendency 
on the part of the court to let the language of the particular clause 
be definitive in determining the result. This might result in an 
insurer “writing itself out” of the warranty statute by phrasing its 
clauses in terms of limitations or exclusions rather than warranties. 

Since the agent of the insurer or his medical examiner play such 
an important part in obtaining the information from the insured, 
principles of estoppel and waiver and their statutory equivalents 
have been applied to make the knowledge of such agent the knowl- 
edge of the insurer. By way of counter-estoppel, an insured’s failure 





* Id. at 567, 58 N.W.2d at 529. 
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to read the policy may result in his being unable to assert certain 
defenses or rescind the policy. 

t is apparent that the court and the legislature are attempting 
to maintain the business morality which is so essential to the field 
of insurance by providing doctrines and statutes which tend to 
balance the conflicting interests involved. 

ARTHUR R. KISER 
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SALMON W. DALBERG PRIZE 
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David S. Ruder 
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Voted by the law faculty, on the basis of scholastic achievement to grad- 


uate with high honors: 
Kenneth F. Hostak 
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Voted by the law faculty, on the basis of scholastic achievement, to 
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Dudley H. Davis, Jr. William T. Gibb 
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Arthur R. Kiser 
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MOOT COURT 
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Bar Association Foundation Prizes for Moot Court are: 
First Place: Robert K. Aberg and Arthur R. Kiser 
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Voted by the law faculty, as the outstanding member of the second year 
class on the basis of scholarship and contribution to the life of the school: 
Tobias C. Tolzmann 


JOHN P. FRANK BOOK PRIZE 
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his first five semesters of law school work: 


Kenneth F. Hostak 
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school: 
Joan Therese Berry 
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LAWYERS TITLE AWARD 


An award from the Lawyers Title Insurance Corporation of Richmond, 
Virginia, as an honor and reward for excellence in the law of real estate, 
for the senior or graduating student of law having the highest average in the 


courses on real property: 
Kenneth F. Hostak 


WILL DRAFTING CONTEST 
Awarded annually by the Corporate Fiduciary Association of Wiscon- 
sin to the winners of the will drafting contest: 


First: Donn H. Dahlke 
Second: Arthur O. King 
Third: Gerald T. Glynn 
LAW SCHOOL ASSOCIATION EXECUTIVE COUNCIL 
1956-57 1957-58 
Lewis W. Tibbitts, President Robert K. Aberg, President 
Joan Therese Berry, Secretary John H. Pellette, Vice President 
LeRoy W. Knutson, Treasurer and Treasurer 
Robert K. Aberg Gloria E. Babbitt, Secretary 
Kenneth V. Benson Dennis W. Herrling 
James E. Brewer Eugene F. Hodson 
Richard S. Grimm Ernest W. Pleger 
Eugene F. Hodson James T. Ryan 
ADVOCATE STAFF 
1956-57 1957-58 
Editor-in-Chief: Dennis J. Fox Karl R. Frederick 
Associate Editor: R. David Reith Paul T. Miller 
Board of Editors: Frank J. Templeton Irwin E. Kirk 


Earl H. Munson, Jr. 
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